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MEMORANDUM OPINION

-------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of selling military property (two specifications), larceny of personal and military property (four specifications), and housebreaking (two specifications), in violation of Articles 108, 121, and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 908, 921, and 930 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for 370 days, forfeiture of all pay and allowances, and reduction to Private E1.  
This case is before the court for review pursuant to Article 66, UCMJ.  A new staff judge advocate’s post-trial recommendation (SJAR) and a new convening authority’s initial action are warranted because of errors in the SJAR and its addendum.  
The SJAR and the attached case abstract that were submitted to the convening authority pursuant to Rules for Courts-Martial [hereinafter R.C.M.] 1104(e) and 1106, contain several errors.  Prior to arraignment and pleas, the military judge merged Specifications 1 and 3 of Charge II (larceny of military and personal property).  The military judge then dismissed Specification 3 of Charge II and renumbered Specifications 4 and 5 of Charge II as Specifications 3 and 4 of Charge II, respectively.  Appellant subsequently pleaded guilty to, and was found guilty of, all charges and specifications.  The case abstract fails to advise the convening authority of this merger, dismissal, renumbering, and appellant’s plea.  The case abstract also incorrectly describes Specification 1 of Charge II as larceny of military property valued at more than $500.00, instead of military property valued at less than $500.00.  Additionally, the case abstract incorrectly describes Specification 1 of Charge I (sale of military property) as involving two kevlar helmets instead of three.  The case abstract further incorrectly states that the pretrial agreement contains no limitations on the characterization of any punitive discharge when the pretrial agreement in fact limits any punitive discharge to a bad-conduct discharge.  In the R.C.M. 1105 clemency submission, appellant’s trial defense counsel did not object to any of the above errors.  See R.C.M 1105, 1106(f)(4).
Even though not required by the Manual for Courts-Martial, the SJAR addendum that was submitted to the convening authority pursuant to R.C.M. 1106(f)(7) restates the findings of guilty.  In restating the findings of guilty, the SJAR addendum incorrectly states that appellant was found guilty of four specifications of selling military property and two specifications of larceny of military property.  Appellant pleaded guilty to, and was found guilty of, two specifications of selling military property and four specifications of larceny of military property.  Appellant and his trial defense counsel did not have an opportunity to object to this mistake in the SJAR addendum because it was not served on them.  See R.C.M. 1105, 1106(f)(4) and (f)(7).  

Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Accordingly, the convening authority’s “purported approval” of findings of guilty to two additional specifications of selling military property was a nullity.  United States v. Saunders, 56 M.J. 930, 936 (Army Ct. Crim. App. 2002), aff’d, 59 M.J. 1 (C.A.A.F. 2003); see also Diaz, 40 M.J. at 337.
We have no way of knowing whether the convening authority was approving the description of the offenses in the SJAR or the description of the offenses in the addendum to the SJAR.  We hold that the misstatements in the SJAR abstract and addendum may have affected the approved sentence.  See United States v. Wheelus, 49 M.J. 283, 288-89 (C.A.A.F. 1998) (applying a “colorable showing of possible prejudice” standard to SJAR errors raised on appeal).        

The action of the convening authority, dated 2 July 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for preparation of a new R.C.M. 1106 SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� The new promulgating order should only reflect the charges and specifications on which appellant was arraigned.  R.C.M. 1114(c)(1).  The promulgating order should also include the following:  (1) “military property” where appropriate; (2) pleas and findings for all charges and specifications; and, (3) accurately reflect the sentence approved in the convening authority’s initial action, including any approved forfeitures.
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