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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a general court-marital convicted appellant, contrary to his pleas, of absence without leave, two specifications of arson (one aggravated and one simple), false swearing, and obstruction of justice, in violation of Articles 86, 126 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 926, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for two years and ten days, and reduction to Private E1.  The case is before us now for review pursuant to Article 66, UCMJ.
Appellant alleges a jurisdictional error and asks that we set aside the findings of guilty and the sentence.
  Counsel appointed to represent the interests of the United States apparently concede error of some dimension, and relying on the same legal authority as appellant, request that we order the case returned to a convening authority for a new review and action. We decline both suggestions.

The parties’ reliance on United States v. Newlove, is almost totally misplaced. That case is about the authority of the convening authority to take action on a case he did not refer to trial and which was never properly transferred to him as a convening authority after trial.  Rule for Courts-Martial [hereinafter R.C.M.] 1107(a) headed “Who may take action.” and cited therein accurately describes the nature of the problem in Newlove.  But here, the issue is who referred the case to the court that tried appellant.  Initially, the convening authority commanding the 10th Mountain Division (Light Infantry) (Rear) did so.  Later, the convening authority commanding the 10th Mountain Division (Light Infantry) superceded that referral and referred the case to the court-martial that tried appellant.  There is no necessarily prescribed procedure for that sequence of actions.  See United States v. Williams, 55 M.J. 302 (C.A.A.F. 2001) 

On 16 August 2002, the 10th Mountain Division (Light Infantry) (Rear) Commander, Brigadier General Smith, properly referred appellant’s case to trial by the general court-martial convened by court-martial convening order number  (CMCO #) 17, dated 9 August 2002.  His decision is reflected in a pretrial advice in the allied papers of the record of trial.
 

On 6 September 2002, when the case was first called to order, the record of trial begins by stating on page 1, in accordance with the form prescribed by Appendix 14, Manual for Courts-Martial, United States (2002 ed.), that the court was called to order pursuant to CMCO #17, dated 9 August 2002 “as amended by” CMCO #1, 10th Mountain Division (Light Infantry) and Fort Drum, Fort Drum, New York, dated 6 September 2002.  Although this recital was authenticated by the military judge without correction, CMCO #1 did not amend CMCO #17.  It actually was a rereferral of appellant’s charges to CMCO #1.

The trial counsel announced on page 2 of the record that the court-martial was “convened by [CMCO #] 1, dated 6 September 2002, and vicing order Number 5, dated 6 September 2001 [sic].”  Fortunately, the military judge noticed that the trial counsel was apparently untrained on the technical niceties for making a record of the proper convening of a court-martial.  On page 3 of the record, the military judge began to address the issue.  Appellate Exhibit I was appended to the record.
  The judge ascertained that the original convening authority had been in command of an organization called the 10th Mountain Division (Light Infantry) (Rear) and corrected the original charge sheet to reflect that fact. 

The returning commander, also on 6 September 2002, personally selected the same court members who comprised the panel detailed in CMCO #17 as members of a general court-martial convened by CMCO #1.  That convening order specified that “[a]ll cases referred to the general court-martial convened by Court-Martial Convening Order Number 17, Headquarters, 10th Mountain Division (Light Infantry)(Rear), dated 9 August 2002, in which the court has not assembled, will be brought to trial before the court-martial hereby convened.”  In so doing, the convening authority effected a rereferral of appellant’s charges to CMCO #1. This is true as a legal fact regardless of the convening authority’s expressed desire, in the 6 September 2002 memorandum noted above, to not “require” that cases such as appellant’s be rereferred. 

The government never got the rereferral to CMCO #1 annotated on the charge sheet in accordance with R.C.M. 601(e)(1) discussion, but that is an inconsequential administrative failing in light of the facts in this record.  Williams, 55 M.J. at 305.  The detailed trial defense counsel was aware of all these processes and documents and raised no objections to the referral procedures or the jurisdiction of the court convened by CMCO #1 to try appellant.  The military judge, noting that the process of getting to CMCO #1 could be construed as a rereferral, ensured that appellant and his counsel also had no Article 35, UCMJ, objections.

At the end of the day, the court that tried appellant pursuant to CMCO #1 was convened by the commander who also took the post-trial action in this case. Whatever procedural deficiencies that may have preceded that rereferral were waived by the defense counsel’s failure to object thereto, and that counsel clearly had knowledge of the specific nature of the procedures at issue.  In any event, appellant was not actually prejudiced thereby.

We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and consider them to be without merit.

Accordingly, the findings of guilty and sentence are affirmed.

Senior Judge CHAPMAN and Judge STOCKEL concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� 


THE COURT-MARTIAL LACKED JURISDICITION OVER PFC WOODS WHERE THE CONVENING AUTHORITY WHO REFERRED THE CHARGES AGAINST PFC WOODS FAILED TO TRANSFER JURISDICITION TO THE CONVENING AUTHORITY WHO CONVENED THE COURT-MARTIAL THAT CONVICTED AND SENTENCED PFC WOODS AND WHO TOOK ACTION ON THE CASE.  See United States v. Newlove, 59 M.J. 540 (Army Ct. Crim. App. 2003).





� The Chief of Criminal Justice, in the Office of the Staff Judge Advocate, on 16 August 2002, erroneously executed the referral block of the charge sheet so that it reflected a referral to CMCO #14 dated 17 December 2002. Then, later the same day, the referral block was corrected to reflect the proper directions of the convening authority.  The rereferral was executed almost in accordance with R.C.M. 601(e)(1) discussion.  To ensure a clearer record of these events, it would have been better to properly and completely identify the convening authority’s command in Block 14a of the charge sheet and to add the date of the change after the actor’s initials.  Such actions would have immeasurably helped to demonstrate the sequence of the changes.





� Appellant’s trial began on 6 September 2002.  Earlier on that same day, the commander of the 10th Mountain Division (Light Infantry) apparently returned to duty at Fort Drum, New York, and reasserted his general court-martial jurisdiction authority over appellant’s case.  Appellate Exhibit I contains a convening authority memorandum to that effect dated 6 September 2002.  





� If any objection might lie, it would more likely be under Article 34, UCMJ.  Based on this record of trial, the convening authority for CMCO #1 never got any pretrial advice from his staff judge advocate in support of his referral of appellant’s charges to a general court-martial.  The CMCO #17 convening authority was properly advised pursuant to Article 34, UCMJ, before that officer directed disposition of the pending charges at a general court-martial.  The staff judge advocate for the new convening authority could have easily “adopted” the former pretrial advice and presented it to the new convening authority, but apparently the strictures of that codal provision were ignored.  However, the defense did not object and such an error is not a jurisdictional defect.  United States v. Murray, 25 M.J. 445 (C.M.A. 1988).  We can find no actual prejudice to appellant in this case as a consequence of the lack of the technically correct pretrial advice procedures being followed by the government.
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