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MEMORANDUM OPINION ON REMAND
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CLEVENGER, Judge:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of conspiracy to commit larceny of military property, desertion, making a false official statement, and larceny of military property, in violation of Articles 81, 85, 107, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 885, 907, and 921 [hereinafter UCMJ].  In accordance with his pleas, appellant was also convicted of making a false official statement (two specifications), wrongful disposition of military property (two specifications), wrongful use of a controlled substance (two specifications), and obtaining services under false pretenses, in violation of Articles 107, 108, 112a, and 134, UCMJ.  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for seventy-three days, and reduction to Private E1.
 


In a memorandum opinion, this court held that the staff judge advocate’s post-trial recommendation misadvised the convening authority that appellant was found guilty, inter alia, of forgery.  United States v. Edmond, ARMY 9900904 (Army Ct. Crim. App. 17 Sept. 2002) (unpub.).  We set aside and dismissed the purported approval of the findings of guilty to the forgery offense and its specification.  The remaining findings of guilty were affirmed.  After reassessing the sentence, we affirmed the sentence approved by the convening authority.

On 2 April 2003, the United States Court of Appeals for the Armed Forces (CAAF) granted appellant’s petition for grant of review on the issue of witness interference which had been personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).
  Concluding that further appellate inquiry was necessary, the CAAF set aside this court’s decision, returned the case to The Judge Advocate General for remand to this court.  Edmond, 58 M.J. 237 (C.A.A.F. 2003) (order).


On 9 April 2003, this court ordered appellate government counsel to obtain affidavits from the witness at issue, Mr. Derrick D. McQueen,
 addressing the allegation that on the day of appellant’s trial, Mr. McQueen was threatened by Captain (CPT) Jeff A. Bovarnick, trial counsel, and CPT Karen Beyea, Special Assistant United States Attorney (SAUSA), with criminal prosecution if he testified for the defense.  We ordered affidavits from CPTs Bovarnick and Beyea concerning all discussions they had with Mr. McQueen prior to appellant’s trial.  We also requested an affidavit from appellant’s trial defense counsel, CPT Jason B. Libby, concerning any and all discussions he had with trial counsel and the SAUSA about Mr. McQueen, as well as the circumstances which led to the creation of the Stipulation of Fact which stated Mr. McQueen would invoke his Fifth Amendment right against self-incrimination if called to testify at appellant’s trial.

After reviewing each of the affidavits submitted by trial counsel, the SAUSA, and appellant’s detailed defense counsel,
 we concluded that the evidence did not “compellingly demonstrate” the improbability of the allegations of witness interference.  See United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997).  Accordingly, on 12 August 2003, this court ordered that the record of trial be returned to The Judge Advocate General for remand to the same or a different convening authority for the purpose of conducting a limited hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (C.M.A. 1967), to determine whether the government improperly interfered with a potential defense witness.  The DuBay hearing was completed on 30 October 2003, and the record of trial was returned to this court for further review on 26 November 2003.

The record, augmented by the DuBay proceedings, is again before us for review pursuant to Article 66, UCMJ.  Appellant urges us to find error in the DuBay judge’s conclusion that no prosecutorial interference with a witness occurred and to conclude that appellant received ineffective assistance from his detailed trial defense counsel.  Finding no merit in either allegation of error, we affirm.


We reviewed the factual findings of the DuBay military judge and adopt them as our own.  Appendix; see United States v. Brownfield, 52 M.J. 40, 44 (C.A.A.F. 1999).  The record clearly supports the judge’s findings and his conclusion that no prosecutorial misconduct occurred during any meeting between Mr. McQueen and the government prosecutors.

FACTUAL BACKGROUND

A panel convicted appellant, inter alia, of conspiring with SGT McQueen to steal two cellular telephones.  Sergeant McQueen and appellant were friends, and they worked together in the Battalion S-4 (Supply) shop.  Prior to appellant’s trial, SGT McQueen was administratively discharged from the Army in lieu of facing court-martial charges.

Shortly before appellant’s trial, CPT Libby spoke with Mr. McQueen about testifying on appellant’s behalf.  During a telephone conversation with CPT Libby, Mr. McQueen told CPT Libby that he did not believe his testimony could help appellant and that he did not want to testify.  At the DuBay hearing, CPT Libby testified that he could not remember what exculpatory information Mr. McQueen could have provided to the members, but at the time of appellant’s court-martial, he must have believed it would have been favorable to appellant.

Notwithstanding Mr. McQueen’s reluctance to testify and the uncertainty of his anticipated testimony, CPT Libby requested that Mr. McQueen be subpoenaed to appear at appellant’s court-martial as a defense witness.  When Mr. McQueen arrived at the courtroom on the day of appellant’s trial, he was met by trial counsel.  Although trial counsel remembers few details of that meeting, he does recall discussing Mr. McQueen’s proposed testimony and concluding that Mr. McQueen would perjure himself if he testified.  Trial counsel then requested that the SAUSA explain to Mr. McQueen the potential consequences for committing perjury.  The SAUSA informed Mr. McQueen that he could be prosecuted in federal court if he in fact perjured himself.  Mr. McQueen never wanted to testify; and after learning that he could invoke the protections of the Fifth Amendment to the United States Constitution, he decided he would not testify.  When defense counsel learned of Mr. McQueen’s decision, he did not immediately object or raise any concern about trial counsel’s conduct before the military judge.
  Instead, appellant and his defense counsel entered into a Stipulation of Fact with the government, agreeing that Mr. McQueen would invoke his Fifth Amendment right against self-incrimination if called to testify.
DISCUSSION
Prosecutorial Misconduct

We agree with the DuBay judge’s conclusion that there is “no evidence of prosecutorial misconduct in this case.”  The SAUSA and trial counsel informed Mr. McQueen that he could be criminally charged in federal court for perjury only if he lied under oath at appellant’s court-martial.  Counsel did not threaten or intimidate Mr. McQueen or otherwise prevent him from testifying.  Mr. McQueen explained that the reason he did not testify was because he did not want to testify.  Upon learning of Mr. McQueen’s refusal to testify, defense counsel did not allege any foul play on the part of the prosecution.  Instead, defense counsel indicated to Mr. McQueen that he “was free to go.”

Trial defense counsel first alleged that Mr. McQueen was intimidated by the prosecution in a clemency submission to the convening authority on behalf of appellant.  Defense counsel’s allegation, at best, is founded upon mere conjecture.  Defense counsel was neither present when Mr. McQueen met with trial counsel and the SAUSA, nor did defense counsel ask Mr. McQueen about such discussions.  We will not presume prosecutorial misconduct based upon speculative, unsupported assertions.  See United States v. Stombaugh, 40 M.J. 208, 213 (C.M.A. 1994); see also United States v. Meek, 44 M.J. 1, 5 (C.A.A.F. 1996) (defining prosecutorial misconduct as “action or inaction by a prosecutor in violation of some legal norm or standard, e.g., a constitutional provision, a statute, a Manual rule, or an applicable professional ethics cannon.”).

Even if prosecutorial misconduct is present, it must still be evaluated for prejudice.  United States v. Argo, 46 M.J. 454, 457-58 (C.A.A.F. 1997); Meek, 44 M.J. at 6.  Reviewing appellant’s record de novo, we conclude that any interference was harmless under the facts of this case.  Mr. McQueen explained to the DuBay judge that if he had testified at appellant’s court-martial, he didn’t believe that his testimony “could have helped Sergeant Edmond in his defense.”  Although Mr. McQueen stated that he and appellant “were tasked with getting the phones,” such testimony would have been easily impeached by the government.  Captain Phillips, the property book officer and individual authorized to direct acquisition of such equipment, provided straightforward, credible testimony at appellant’s court-martial.  He explained that he did not authorize appellant and SGT McQueen to get the cellular phones but only to inquire about the process of acquiring cellular phones.  Captain Phillips never gave appellant or Mr. McQueen authority to order cellular phones for their own personal use.  In light of CPT Phillips’ strong, unbiased testimony, the absence of Mr. McQueen’s assertion that he believed he was authorized to acquire the cellular phones was harmless.
Ineffective Assistance of Counsel
At trial appellant adopted a strategy of pleading guilty to some offenses and contesting his guilt as to others.  In both the defense opening and closing statements, appellant’s detailed trial defense counsel was able to make reference to the role of the missing witness, Mr. McQueen.  Appellant’s counsel admitted the Stipulation of Fact to the effect that, if called as a witness, Mr. McQueen would invoke his rights against self-incrimination.  In the absence of testimony from Mr. McQueen, the defense counsel had the advantage of plausibly arguing there was some degree of doubt about appellant’s culpability with respect to the conspiracy to commit larceny and the larceny of the two cellular phones.  Had Mr. McQueen actually testified, that plausible degree of doubt would have been replaced by a highly impeachable witness, who was also an accomplice, and whose statement asserting he and appellant were initially authorized to acquire the cellular phones would be directly contradicted by CPT Phillips.  As such, it was a reasonable tactical decision to have Mr. McQueen appear to the panel members, via the Stipulation of Fact, as the individual who was admittedly guilty of the misconduct related to the larceny of the phones at issue.  Not every defense tactical choice succeeds, but in the present case the tactic clearly amounted to a reasonable strategy that was consistently pursued.  See United States v. Dewrell, 55 M.J. 131, 136 (C.A.A.F. 2001) (noting that the effective assistance of trial defense counsel will not be evaluated by the success of the case but by whether counsel made reasonable tactical choices from the available alternatives).
Assuming, arguendo, that counsel’s decision to not pursue Mr. McQueen as a defense witness who would assert that he and appellant were authorized (or he believed they were authorized) to acquire the cellular phones for personal use did fall below an objective standard of reasonableness, the first prong of the test for determining ineffective assistance of counsel under Strickland v. Washington, 466 U.S. 668 (1984), there still exists no prejudice.  Appellant has failed to meet the prejudice prong of the Strickland test for the same reasons as outlined above:  the case against appellant was clear and strong.  See id. at 687 (appellant must show that “counsel's errors were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable.”).
Moreover, to call a witness of Mr. McQueen’s dubious credibility to provide marginal evidence in support of a claim of commander authority would have been an extremely risky defense strategy which carried with it the “potential for impeachment and corroboration of the prosecution’s case.”  United States v. Fluellen, 40 M.J. 96, 98 (C.M.A. 1994).  There is no indication that the defense would have fared any better by utilizing this potential trial strategy than the strategy defense counsel ultimately elected to pursue.
Accordingly, the findings of guilty and the sentence are affirmed.

Senior Judge MERCK and Judge MOORE concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court
� The convening authority credited appellant with seventy-three days of sentence credit for pretrial confinement.





� In his Grostefon submission, appellant asked this court to consider the clemency matters submitted to the convening authority in accordance with Rule for Courts-Martial 1105.  In the clemency submission, appellant’s trial defense counsel alleged that the trial counsel threatened a defense witness with criminal prosecution if the witness testified at appellant’s trial.  Defense counsel complained that such interference caused the defense witness to refuse to testify and prevented exculpatory evidence from going before the panel.





� Formerly Sergeant (SGT) Derrick D. McQueen.


� The government was unsuccessful in obtaining an affidavit from Mr. McQueen.


� The Fifth Amendment’s protection against compelled self-incrimination allows a valid holder of the privilege to decline to provide self-incriminating evidence without regard to any subjective motivation also affecting the individual.  Thus, Mr. McQueen’s asserted willingness to provide incriminating testimony, even if credible, would not change the analysis of whether the invocation was valid.  If appellant wanted to challenge the validity of Mr. McQueen’s invocation, he could have done so at an Article 39(a), UCMJ, session before the military judge.
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