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MEMORANDUM OPINION

-----------------------------------------
MERCK, Judge:


Pursuant to his pleas, a military judge convicted appellant of breaking restriction in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  Contrary to his pleas, a general court-martial composed of officer members convicted appellant of unpremeditated murder in violation of Article 118, UCMJ.  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for thirty years, forfeiture of all pay and allowances, and reduction to Private E1.


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s three assignments of error, the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  We find no basis for relief; however, one of appellant’s assignments of error merits discussion.  
Appellant asserts:

THE MILITARY JUDGE ERRED IN ADMITTIING OVER DEFENSE OBJECTION, THE RECORD OF APPELLANT’S PREVIOUS NON-JUDICIAL PUNISHMENT WHERE THE RECORD WAS FACTUALLY DEFECTIVE.


During the presentencing phase of the trial, the military judge admitted, over defense objection, a certified record, Department of Army (DA) Form 2627, Record of Proceedings Under Article 15, UCMJ.  This Article 15, UCMJ, proceeding resulted from appellant stabbing a fellow soldier in the abdomen with a steak knife on or about 15 September 1996.  The trial defense counsel argued that the DA Form 2627 was “spatially (sic) defective . . . and [was] not maintained in compliance with military regulation under (sic) Rule For Courts-Martial 1001(b)(2) [hereinafter R.C.M.].[
]  [Appellant] was forced to make an appellate election before being advised by his commander and before punishment was imposed.” 


In determining whether the military judge erred, we make the following findings of fact under Article 66(c), UCMJ.


1.  Appellant was offered an Article 15 for stabbing a soldier in the abdomen with a steak knife on or about 15 September 1996.


2.  Appellant’s battalion commander conducted the Article 15, UCMJ,  proceeding on 4 November 1996.


3.  The battalion commander’s practice was, if he determined that punishment was appropriate, he would:

a.  announce the punishment to the soldier at the close of the hearing

 and fill in a punishment worksheet provided by the brigade legal advisor; and

 

b.  not sign the DA Form 2627 until the punishment was typed in by his legal staff, so that he could “read it and verify that it [did] indeed match what he verbally gave to that soldier that day in his office.”  

4.  The battalion commander followed this procedure in appellant’s case.


5.  After the commander announced the punishment on 4 November 1996, appellant waived his right to appeal and signed the DA Form 2627 on the same day.  

6.  Soon after conducting the Article 15, UCMJ, proceeding, the commander was deployed to Bosnia.  He returned to his office on 19 November 1996, and the same day, personally signed appellant’s DA Form 2627 with the filled-in punishment block.

DISCUSSION


The standard of review is whether the military judge abused his discretion.  United States v. Clemente, 50 M.J. 36 (1999); United States v. Sullivan, 42 M.J. 360, 363 (1995).  “[A]n abuse of discretion involves far more than a difference in . . . opinion. . . .  The challenged action must . . . be found to be arbitrary, fanciful, clearly unreasonable or clearly erroneous.”  United States v. Travers, 25 M.J. 61, 62 (C.M.A. 1987) (quoting United States v. Yoakum, 8 M.J. 763 (A.C.M.R. 1980)).


  The military judge correctly stated that the commander who imposed the punishment did not follow “the regulation.”  Army Reg. 27-10, Legal Services Military Justice, para. 3-21 (24 June 1996), provides that the commander who imposes punishment should normally sign the DA Form 2627 indicating imposition of punishment on the same day that punishment is imposed.


As a result of this commander’s delay, the DA Form 2627 was deprived of its “presumption of regularity.”  Absent an explanation of these deficiencies by independent evidence, the DA Form 2627 would not be admissible for sentencing purposes.  United States v. Wiggers, 25 M.J. 587, 595 (A.C.M.R. 1987) (citing with approval United States v. Mack, 9 M.J. 300 (C.M.A. 1980)); United States v. Burl, 10 M.J. 48 (C.M.A. 1980).  Based on our findings of fact, we hold that the irregularity was explained.  Appellant was not denied any procedural due process rights based on his commander’s actions.  Compare United States v. Godden, 44 M.J. 716 (A.F. Ct. Crim. App. 1996) (absence of reviewing attorney’s typed signature block and dates the record of Article 15, UCMJ, proceeding was forwarded to an administrative officer for processing did not affect procedural due process rights of appellant), with United States v. Rimmer, 39 M.J. 1083 (A.C.M.R. 1994) (record of Article 15, UCMJ, proceedings was inadmissible because it was missing an election of appeal rights).  In contrast to Rimmer, the administrative defect at issue in this case did not deprive appellant of any due process rights.  Accordingly, we find that the military judge did not abuse his discretion when he admitted the record of Article 15, UCMJ, proceedings as Prosecution Exhibit 30.

The remaining allegations of error, to include those raised personally by the appellant pursuant to Grostefon, 12 M.J. 431, are without merit.

The findings of guilty and the sentence are affirmed.

Senior Judge SQUIRES and Judge TRANT concur.






FOR THE COURT:






JOSEPH A. NEURAUTER






Clerk of Court

�  Rule for Courts-Martial 1001(b)(2) provides in part:  “Under regulations of the Secretary concerned, trial counsel may obtain and introduce from the personnel records of the accused evidence of the accused’s . . . character of prior service.  Such evidence includes copies of . . . punishments under Article 15.”
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