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MEMORANDUM OPINION
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BARTO, Senior Judge:(
A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of disrespect toward a superior commissioned officer (two specifications), willful disobedience of a superior commissioned officer, being disrespectful toward a noncommissioned officer (two specifications), disobeying a noncommissioned officer (two specifications), violation of a lawful general regulation, assault consummated by a battery, incapacitation for performance of duties through prior wrongful indulgence in intoxicating liquor, and drunk and disorderly conduct in violation of Articles 89, 90, 91, 92, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 889, 890, 891, 892, 928, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for five months, forfeiture of $869.00 pay per month for five months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for four months, forfeiture of $869.00 pay per month for four months, and reduction to Private E1.  The case is before us for review under Article 66, UCMJ.  

We accept the government’s concession that the approved forfeiture of pay exceeds the jurisdictional limit for a special court-martial.  We will correct the sentence in our decretal paragraph.  

We also agree with appellant that the two specifications alleging disrespect toward a superior commissioned officer (Specifications 1 and 2 of Charge I) constitute an unreasonable multiplication of charges.  Both specifications allege similar verbal disrespect toward a single victim at the same place and time.  Appellant disclosed during the plea inquiry that the statements were made “within a minute or two” during a single criminal transaction with the victim.  Notwithstanding the absence of objection at trial, the multiplication of offenses arising from this transaction was, under the circumstances of this case, unreasonable.  See United States v. Quiroz, 55 M.J. 334, 338-39 (C.A.A.F. 2001); Rule for Courts-Martial 307(c)(4) discussion.  We will consolidate Specifications 1 and 2 of Charge I and reassess the sentence.

The remaining assignments of error are without merit.  

Specifications 1 and 2 of Charge I are consolidated and redesignated as follows:

The Specification:  In that Private First Class Zeitori B. Huiett, U.S. Army, did, at or near Macgregor Range Base Camp, New Mexico, on or about 7 February 2002, behave himself with disrespect toward CPT Patrick Lukes, his superior commissioned officer, then known by Private First Class Zeitori B. Huiett to be his superior commissioned officer, by calling him a “motherfucker” and a “fucking liar” or words to that effect.  

The findings of guilty of the Specification of Charge I, as so amended, and Charge I are affirmed.  The finding of guilty of Specification 2 of Charge I is set aside and Specification 2 of Charge I is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm only so much of the sentence as provides for a bad-conduct discharge, confinement for four months, forfeiture of $737.00 pay per month for four months, and reduction to Private E1.  

Judge MAHER and Judge HOLDEN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Senior Judge Barto took final action in this case prior to his reassignment.
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