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MEMORANDUM OPINION
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MOORE, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of wrongfully secreting mail matter, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 834 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for four months, and reduction to Private E1.


This case is before this court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of errors, and the government’s response’s thereto.  Appellant alleges, inter alia, that he did not receive the full benefit of his pretrial agreement.  We agree and will grant relief in our decretal paragraph.  


Appellant was sentenced on 31 May 2002.  The pretrial agreement required the convening authority to “[d]efer the automatic forfeitures of all pay and allowances until initial action is taken, in accordance with Article 58(b), UCMJ.”  Because mandatory forfeitures were to take effect fourteen days from the date of the sentence (see Article 58b(a) and 57(a)(1)(A), UCMJ), the deferral period should have begun on 14 June 2002.  Instead, the convening authority ordered the forfeitures to be deferred beginning 16 August 2002 and continued until the date of action on 18 October 2002.  


The forfeiture provision was a material term of the pretrial agreement.  When a material provision of the pretrial agreement is not complied with, appellant’s pleas are rendered improvident.  See United States v. Hardcastle, 53 M.J. 299, 302 (C.A.A.F  2000).  In this case, appellant has requested that we set aside his pleas of guilty to The Charge and its Specification, or in the alternative, direct the payment of the deferred forfeitures from 14 June 2002 until action on 18 October 2002.  We agree that appellant was entitled to have the forfeitures deferred for the period specified in the pretrial agreement.  We will rectify this error in our decretal paragraph.


The findings of guilty and the sentence are affirmed.  In accordance with the terms of the pretrial agreement, the automatic forfeitures are ordered retroactively deferred,( effective 14 June 2002 until 18 October 2002.  See United States v. Cox, 22 U.S.C.M.A. 69, 46 C.M.R. 69 (1972).    


Senior Judge MERCK and Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( See United States v. Nicholson, 55 M.J. 551, 552 n.4 (Army Ct. Crim. App. 2001).  See generally United States v. Williams, 55 M.J. 302, 306 (C.A.A.F. 2001).
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