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OLMSCHEID, Senior Judge:
A military judge sitting as a general court-martial convicted appellant, consistent with his pleas, of failing to report to his appointed place of duty (ten specifications), willfully disobeying a superior commissioned officer, violating a lawful general regulation, wrongfully using marijuana (two specifications), and larceny, in violation of Articles 86, 90, 92, 112a, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 890, 892, 912a, and 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for eight months, forfeiture of all pay and allowances, and reduction to Private E1.
This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the entire record, appellant’s assignments of error, and the government’s response thereto.  Appellate defense counsel assert, inter alia, the military judge erred by accepting appellant’s guilty pleas to ten specifications of failing to report to his appointed place of duty.  The defense specifically argues the military judge failed to discuss with appellant the physical-impossibility defense appellant raised in his unsworn statement.  Appellate government counsel concede that the military judge erred by failing to discuss the physical-impossibility defense regarding Specification 6 of Charge I and Specifications 1–3 of Additional Charge III, and recommend we dismiss these specifications.  We accept the government concession and will grant appropriate relief in our decretal paragraph.


Appellant pleaded guilty to ten specifications of failing to go to his appointed place of duty.  During his unsworn statement, appellant told the military judge:  “I started setting my alarm clocks.  I had to get two, three or four alarm clocks.  I couldn’t hear them because of the [prescription] medication; I couldn’t get up. . . . I should’ve just never taken the medicine to start with[,] but it was the doctor’s orders, so I did.”    
We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Abbey, 63 M.J. 631, 632 (Army Ct. Crim. App. 2006) (citing United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996)).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a “substantial basis in law and fact for questioning [it].”  Eberle, 44 M.J. at 375 (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)); United States v. Adams, 63 M.J. 223, 226 (C.A.A.F. 2006).  A providence inquiry into a guilty plea must establish that the accused believes and admits he is guilty of the charged offense, and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994) and Rule for Courts-Martial [hereinafter R.C.M.] 910(e)).
Should the accused set up a matter inconsistent with his plea at any time during the proceeding, “the military judge must either resolve the apparent inconsistency or reject the plea.”  Id. at 498 (citing UCMJ art. 45(a) and R.C.M. 910(h)(2)).  “[W]hen such inconsistent matters ‘reasonably raise[] the question of a defense . . . it [is] incumbent upon the military judge to make a more searching inquiry to determine the accused’s position on the apparent inconsistency with his plea of guilty.’”  United States v. Estes, 62 M.J. 544, 548 (Army Ct. Crim. App. 2005) (quoting United States v. Timmins, 21 U.S.C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972)).  Furthermore, our superior court recently reaffirmed a military judge’s “duty under Article 45, UCMJ, to explain to the accused the defenses that an accused raises during a providence inquiry.”  United States v. Zachary, 63 M.J. 438, 444 (C.A.A.F. 2006) (citing United States v. Smith, 44 M.J. 387, 392 (C.A.A.F. 1996)) (internal footnote omitted).

Appellant’s unsworn statement regarding his inability to wake up (because of the effects of the medication he was required to take) raised the physical-impossibility defense.  If a physical condition caused appellant to be unable to go to his appointed place of duty at the appointed place and time, his conduct is excusable.  See R.C.M. 916(i).  Physical impossibility is a defense if the physical condition was a proximate cause of the failure to act as charged; the physical condition is a proximate cause if it is a direct cause or an important factor contributing to the charged misconduct.  See Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 5-9-1 (15 Sept. 2002).

The record indicates appellant started taking medication for his depression on 10 October 2003.  Appellant admitted the prescribed medication prevented him from waking up.  Thus, in the absence of any inquiry or comment by the military judge on this matter—which reasonably raised the physical-impossibility defense—we hold the record of trial raises substantial, unresolved questions of law and fact as to the providence of appellant’s guilty pleas to the Article 86, UCMJ, violations alleged in Specification 6 of Charge I and Specifications 1–3 of Additional Charge III.

We have considered appellant’s remaining assignment of error and find it without merit.  The finding of guilty to Specification 6 of Charge I is set aside and that specification is dismissed.  The findings of guilty to Specifications 1–3 of Additional Charge III and Additional Charge III are set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. at 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for seven months, forfeiture of all pay and allowances, and reduction to Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored, as mandated by Articles 58b(c) and 75(a), UCMJ.


Judge GALLUP and Judge KIRBY concur.
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