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MEMORANDUM OPINION

-----------------------------------------
VOWELL, Judge:


A military judge sitting as a special court-martial convicted the appellant, pursuant to his pleas, of making a false official statement, altering a public record, and wearing unauthorized military badges (three specifications), in violation of Articles 107 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907 and 934 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, hard labor without confinement for ninety days, restriction to specified limits for sixty days, forfeiture of $639.00 pay per month for six months, and reduction to Private E1.  The convening authority approved the bad-conduct discharge, forfeitures of pay, and reduction.


In this Article 66, UCMJ, appeal, the appellant claims that his guilty plea to altering a public record was improvident.
  The government concedes that the document in question was not a public record, but suggests that this court may nonetheless affirm the finding of guilty because the plea inquiry and stipulation of fact establish the appellant’s guilt of a closely-related offense.  Under the facts of this case, we adopt the government’s suggestion.


In addition to wearing unearned military badges (the parachutist’s badge, the air assault badge, and the Ranger tab) and lying to an investigating officer about his authorization to wear them, the appellant and his first wife, another soldier, fabricated a North Carolina divorce decree.  According to the providence inquiry, they did so by copying portions of another couple’s valid divorce decree onto blank paper and filling in the remainder by using the valid decree as an example and substituting information pertinent to themselves.  Thereafter, the appellant submitted the newly manufactured “divorce decree” to military authorities to terminate his housing allowance and enrollment in the Army Married Couples program.  


The appellant correctly contends that the forged divorce decree was not a public record.  See United States v. McCoy, 47 M.J. 653 (Army Ct. Crim. App. 1997).  Although the appellant convinced military officials to create or amend other public records such as finance and personnel records, whereas the appellant in McCoy merely showed his manufactured documents to his superior to forestall an investigation, we are satisfied that this “divorce decree” was not a public record itself.  The public records of North Carolina remained undisturbed by the appellant’s conduct.  See also United States v. Oglivie, 29 M.J. 1069, 1072 (A.C.M.R. 1990) (holding that an unofficial, unauthenticated copy of a divorce decree is not a public record).


The military judge recognized that the appellant’s plea of guilty to altering a public record was problematic and invited counsel to explain how the appellant’s conduct constituted the charged offense.  After considering their responses, the military judge advised the appellant of the elements of forgery and secured his admission to conduct constituting each of those elements.
  He similarly advised the appellant of the elements of a general neglect or disorder under Article 134, UCMJ.  The appellant admitted that his conduct constituted making and uttering a document with the intent to defraud and that his willful and unlawful conduct was prejudicial to good order and discipline in the armed forces.  Thereafter, the following colloquy ensued:

MJ:  Counsel, the court believes that I can enter a finding of guilty to altering a public record today but, in an abundance of caution and to lay out my rationale, the court believes that the facts underlying his plea of guilty may actually constitute a making or uttering a forgery, in violation of Article 123 of the Code, or a general neglect or disorder, in violation of Article 134 of the Code, that is most similar to altering a public record, at least forgery at most [sic].  And, therefore, the accused will be provident to any one of a number of different offenses based on Prosecution Exhibit 3 [the stipulation of fact] and his responses at the providence inquiry.  Do counsel concur, trial?

TC:  Yes, sir.

MJ:  Mr. Court?

DC:  Yes, Your Honor.


After the military judge again secured the appellant’s admission that his conduct constituted forgery or a general disorder or neglect, the defense counsel and the appellant conferred.  The defense counsel then stated:  “I took the opportunity to discuss in less learned legal terms with my client what we have just been doing and to assure myself he understands it so that there is no further need for further inquiry.”


Our superior court has previously held that “if an accused pleads guilty and then at the providence inquiry, he gives sworn testimony which clearly establishes his guilt of a different but closely-related offense having the same maximum punishment, we may treat that accused’s pleas of guilty as provident.”  United States v. Epps, 25 M.J. 319, 323 (C.M.A. 1987); see also United States v. Hubbard, 28 M.J. 203, 206 (C.M.A. 1989) (affirming a finding of guilty to larceny when the inquiry established guilt of a closely-related offense that carried a maximum punishment less than that for the larceny to which the accused pled guilty).  Under the facts of this case, we are satisfied that the providence inquiry established the appellant’s guilt of wrongfully using a fraudulent document to effect changes in his personnel and finance records, conduct which constitutes a general neglect or disorder, in violation of Article 134, UCMJ.


The mechanics of affirming a guilty finding based on a closely-related offense, however, are less than clear.  In United States v. Felty, 12 M.J. 438, 441-42 (C.M.A. 1982), the appellant pled guilty to escape from custody, but the providence inquiry established that he was in confinement, not custody, at the time of the escape.  Although the two offenses did not stand in a greater-lesser relationship, the appellate court found the plea provident, noting that the affirmed guilty finding would protect him from further prosecution arising out of the same escape.  The court found a “technical variance” between the two offenses, which did not require setting aside the appellant’s plea, although the evidence of record would not have sustained a conviction had the appellant pled not guilty to the charged offense.  In Hubbard, 28 M.J. at 206, our superior court simply affirmed the findings when the appellant pled guilty to larceny but the providence inquiry disclosed guilt of the related offense of receipt of stolen property.  

Our sister service courts have likewise affirmed the findings as entered at trial after determining that a plea was provident only to a closely-related offense.  See United States v. Caver, 41 M.J. 556, 564-65 (N.M.Ct.Crim.App. 1994) (affirming a finding of guilty of wrongful appropriation where the plea was to wrongful appropriation but the providence inquiry established guilt of theft of services); United States v. Cannon, 29 M.J. 549, 555-56 (A.F.C.M.R. 1989) (affirming a finding of guilty of larceny where the plea was to larceny but the providence inquiry established guilt only as an accessory after the fact).  

Our own court has affirmed pleas of guilty as entered when the providence inquiry established guilt of a closely-related offense.  See United States v. Guillory, 36 M.J. 952, 954 (A.C.M.R. 1993) (affirming a finding of guilty of attempted possession of cocaine with intent to distribute in spite of the military judge’s failure to advise the appellant of the elements of attempt, because the providence inquiry disclosed actual possession of cocaine); see also United States v. Savinovich, 25 M.J. 905, 908-09 (A.C.M.R. 1988) (finding plea to dishonorably failing to pay a just debt provident, but noting that the court could affirm the findings based on the closely-related offense of obtaining services under false pretenses).  


On at least one occasion, however, our superior court has affirmed findings of the closely-related offense itself, rather than the offense charged and to which a plea of guilty was entered.  See United States v. Hoskins, 29 M.J. 402, 405-06 (C.M.A. 1990); see also United States v. Sapp, 53 M.J. 90 (2000) (affirming a finding of guilty of service-discrediting conduct under Article 134, UCMJ, after determining that the plea to a violation of a federal statute was improvident because the military judge had not adequately advised the accused of the elements of the offense charged).  


As our superior court has stated, a guilty plea will not be overturned unless there is a substantial basis in law and fact for rejecting it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  Article 59(a), UCMJ, requires material prejudice to the “substantial rights of the accused” before we may take corrective action with regard to findings or sentence.  While Article 45(a), UCMJ, requires rejection of a guilty plea when the accused sets up matters “inconsistent” with his plea or when the plea appears improvident, this appellant is not alleging factual innocence.  As for actual improvidence, we find that the appellant was advised of several alternate theories of criminal liability for the conduct to which he admitted, and that the appellant persisted in his plea to the offense charged while admitting his conduct violated several different provisions of the UCMJ.  Under these circumstances, we have no difficulty in concluding that neither Article 45(a) nor Article 59(a), UCMJ, are offended by affirming the findings as entered.


The findings of guilty and the sentence are affirmed.  


Senior Judge CAIRNS and Judge BROWN concur.






FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� We have considered the appellant’s submissions pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  





� Although the military judge did not list each element of the offense of forgery seriatim, he did discuss each element of that offense with the appellant.  He did not use or define the terms “making” or “uttering,” but he discussed with the appellant how he and his former wife manufactured the decree and how the appellant used it to obtain changes in his personnel and finance records.  Since the appellant and his former wife were joint actors in creating the false document, we question whether her legal rights could or would be altered to her prejudice.  In view of our disposition, it is unnecessary to address whether the appellant’s conduct could constitute a forgery.
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