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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of absence without leave (AWOL), making a false official statement, and larceny of military property, in violation of Articles 86, 107, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 907, and 921 [hereinafter UCMJ].  On 17 February 2000, the military judge sentenced appellant to a bad-conduct discharge, confinement for two years, forfeiture of $1,288.00 [pay] per month for twenty-four months, and reduction to Private E1.  Additionally, he adjudged a fine of $23,000.00 and, if not paid, an additional six months of confinement in lieu thereof.  The convening authority approved the sentence as adjudged, except for the fine, and waived automatic forfeitures of all pay and allowances from 16 March 2000 to 15 September 2000.  The case is before us for review under Article 66, UCMJ.

Background

Appellant was assigned to Headquarters and Headquarters Company (HHC), 1st Battalion, 5th Cavalry Regiment of the 1st Cavalry Division (1-5 CAV) at Fort Hood.  At the time of the offenses he was a Sergeant (SGT) with nearly ten years’ time in grade.  In the late summer of 1998, the unit began to prepare for a deployment to Bosnia in 1999.  In October of 1998, appellant convinced a friend, SGT Segura, to prepare a DA Form 4187, Personnel Action, purporting to reassign him to her unit, HHC, 4th Infantry Division (4ID) (hereinafter permanent change of station (PCS) orders).  He used the document to outprocess from 1-5 CAV, but never signed in to 4ID, or any other unit.  As an intra-post transfer, there was no change in his finance status, and his direct-deposit pay and allowances continued without interruption through August 1999.  His absence was eventually discovered, and he was directed to return to 1-5 CAV and put in an AWOL status from 18 October 1998 to 12 August 1999.  He was ultimately charged with AWOL, larceny of the military pay and allowances he received while in AWOL status, and making a false official statement concerning his reassignment.  In April 1999, SGT Segura was administratively discharged in lieu of trial by court-martial for malingering and other misconduct.  

“Rule of Completeness”

In his first assignment of error, appellant alleges that the military judge erred in excluding evidence.  We agree, but find the error to be harmless.  

A government witness, Sergeant First Class (SFC) Keating, testified that appellant had told him that “he was supposed to stay at home and wait for a phone call [from SGT Segura].”  The defense attempted to elicit from SFC Keating that appellant had also said that “he had gone to strength management and strength management told [appellant] that he belonged to CAV,” but the government objected.  The military judge sustained the objection on the basis of hearsay.  

Military Rule of Evidence [hereinafter Mil. R. Evid.] 304(h)(2) provides specifically for the admission of such evidence as a “rule of completeness.”  See United States v. Benton, 54 M.J. 717 (Army Ct. Crim. App. 2001), aff’d, 57 M.J. 24 (2002); see also United States v. Rodriquez, 56 M.J. 336 (2002) (a discussion of both Mil. R. Evid. 304(h)(2) and Mil. R. Evid. 106 and the rule of completeness).  Once the government introduces a portion of an accused’s statement, the defense is entitled to introduce into evidence the remainder of that statement.  The detailed trial defense counsel never cited the right law or legal theory to the judge, but the substance of the expected testimony is clear.  If admitted, it would have tended to show that appellant may not have known of his true assignment/duty status.  Accordingly, we elect to not apply waiver as the government argues. 

Nevertheless, we find that the military judge’s error is harmless beyond a reasonable doubt.  Appellant’s sworn statement to the Criminal Investigation Command was later introduced by the government, and admitted, without objection by the defense.  It contains the same information that the defense attempted to elicit through SFC Keating, except that “strength management” is referenced as the Enlisted Personnel Office.

Legal and Factual Sufficiency

In his second assignment of error, appellant alleges that the evidence is legally and factually insufficient to support the larceny conviction.  We disagree.  See UCMJ art. 66(c); United States v. Washington, 57 M.J. 394 (2002); United States v. Turner, 25 M.J. 324 (C.M.A. 1987).  

The defense’s theory at trial was that appellant was the unwitting dupe of SGT Segura, and he believed that 1) he had been validly transferred, and 2) he did not need to inprocess or report for work until he was told to do so by SGT Segura.  But after first lying on the witness stand, SGT Segura was recalled, explained her motive for lying earlier, and testified that appellant had asked her to prepare the PCS orders he presented to his command as his reassignment authority.  Sergeant Segura also testified that she had not informed appellant that he did not need to report for work at 4ID.  The military judge apparently accepted her second version of the events as the truth, and we make that same credibility determination upon our review of the record.

Appellant tries unsuccessfully to distinguish United States v. Helms, 47 M.J. 1 (1997), which holds that once a servicemember realizes that he is erroneously receiving pay and forms an intent to steal that property, larceny has been committed.  The evidence at trial shows that appellant received pay and allowances to which he was not entitled.  At the time of the offenses, appellant was thirty-five years old, he had served over fourteen years in the Army—ten of those as a noncommissioned officer, and he had PCS’d several times.  For nine months, appellant did not report anywhere for work, yet continued to receive pay and allowances.  Only if one credits appellant’s statement that he would check in with SGT Segura regularly, and she told him that he did not need to come in to perform any military duties, could a mistake of fact defense be found.  However, crediting SGT Segura’s second round of testimony (and finding, as we do, that appellant was properly convicted of AWOL), we find that appellant knew that his alleged reassignment was based on an invalid set of PCS orders, and thus he knew he did not have proper authority to be away from his unit, 1-5 CAV.  As an AWOL soldier, he knew that he was not entitled to the pay and allowances that he received.
  Furthermore, with knowledge of this obvious error, appellant spent most of his monthly pay and allowances, thereby establishing the intent to steal.  See United States v. Jones, 26 M.J. 1009 (A.C.M.R. 1988).  Under these circumstances, the military judge’s finding of guilty of the larceny offense is factually and legally sufficient.  

Excessive Forfeitures

Although not raised as an error, we note that the convening authority, on the advice of his staff judge advocate, approved forfeitures of $1,288.00 pay per month for twenty-four months.  The maximum forfeiture in such circumstances should be calculated using the pay grade to which appellant was reduced, which would have been $1,005.60.
  See Rule for Courts-Martial 1003(b)(2).  We will correct the error in our decretal paragraph.

There is no merit to appellant’s third assignment of error regarding dilatory post-trial processing by the government or the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).

Decision

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for two years, forfeiture of $670.00 pay per month for twenty-four months, and reduction to Private E1.

Senior Judge CHAPMAN and Judge CARTER concur.
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MALCOLM H. SQUIRES, JR.








Clerk of Court

� See Department of Defense Financial Management Regulation, DoD 7000.14-R, Volume 7A, Military Pay Policy and Procedures – Active Duty and Reserve Pay, Table 3-2, Rule 1 (Feb. 2000).





� In taking judicial notice of the basic pay in effect at the time of appellant’s sentence, we find that the monthly pay for a Private E1 with more than 4 months of service was $1005.60.  
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