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MEMORANDUM OPINION
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HOLDEN, Judge:
A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) (three specifications), failure to go to his appointed place of duty (two specifications), and wrongful use of marijuana (three specifications) in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge and ten months of confinement.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge and nine months of confinement.  The convening authority credited appellant with nineteen days of confinement against the sentence to confinement. 

This case is before us for review pursuant to Article 66, UCMJ.  Appellant alleges two errors stemming from a seventeen-day period of pretrial confinement in a civilian jail.  First, appellant asserts that he is entitled to credit for that period of confinement because he was being held for military authorities “solely on the basis of his AWOL status.”  The government concedes that appellant did not receive appropriate sentence credit for the time he spent in civilian confinement.  We will grant an additional seventeen days credit against the sentence to confinement in our decretal paragraph.  Second, appellant alleges that in the post-trial recommendation, the staff judge advocate (SJA) failed to inform the convening authority that appellant had been held by civilian authorities prior to his court-martial.  As a remedy, appellant requests “meaningful sentence relief or, in the alternative . . . a new [post-trial recommendation] and action.”  Finding no colorable showing of possible prejudice to appellant, however, we decline to grant relief beyond the additional sentence credit discussed above.

BACKGROUND
On 8 April 2002, a police officer stopped appellant in Milwaukee, Wisconsin, for reckless driving.  At the time, appellant was AWOL from his unit at Fort Bragg, North Carolina.  The officer searched appellant’s vehicle, discovered a concealed weapon under the seat, and apprehended appellant for carrying a concealed weapon.  Civilian authorities incarcerated appellant from the time of his apprehension until 17 June 2002.  During the providence inquiry, appellant told the military judge that the civilian court convicted him of the concealed weapon offense on “1 or 2 June” 2002 and sentenced him to time served.  Appellant further maintained that the civilian authorities notified military authorities that they were continuing to confine him based on his AWOL status and asked the military authorities to send someone to take custody of him.  Appellant said he was released on 17 June 2002 because no military person or agency came to claim him.  There is no evidence in the record to contradict appellant’s sworn statement regarding his post-sentence confinement.  Upon his release, appellant began a new period of AWOL which continued until 6 April 2003.

During appellant’s court-martial, defense counsel did not request credit for the time appellant spent in civilian confinement and the military judge did not grant relief sua sponte.  As alleged by appellate defense counsel, the SJA failed to inform the convening authority about the seventeen days of pretrial confinement.  In the clemency submission prepared pursuant to Rule for Courts-Martial 1105, defense counsel did not request correction of the error in the post-trial recommendation, mention appellant’s confinement in the county jail, or ask the convening authority to grant confinement credit for the seventeen days of pretrial confinement.  Further, although appellant submitted a personal letter to the convening authority in which he apologized for his “mistakes,” he did not mention or ask for credit for his period of pretrial confinement in the county jail.  
DISCUSSION
We must determine the legal effect of the omission in the post-trial recommendation concerning the additional seventeen days of pretrial confinement.  In United States v. Wheelus, 49 M.J. 283, 288 (1998), our superior court stated that case law, statutes, and provisions in the Manual for Courts-Martial require the following process to resolve claims of error connected with the convening authority’s post-trial review.  An appellant must first allege the error at this court, then he must allege prejudice as a result of the error, and finally an appellant “must show what he would do to resolve the error if given such an opportunity.”  Id.  The threshold for demonstrating material prejudice with respect to an erroneous post-trial recommendation is low because of the highly discretionary nature of the convening authority’s “vast power in granting clemency.”  United States v. Scalo, 60 M.J. 435, 437 (2005) (citing Wheelus, 49 M.J. at 289).  Therefore, “there is material prejudice to the substantial rights of an appellant if there is an error and the appellant ‘makes some colorable showing of possible prejudice.’”  Wheelus, 49 M.J. at 289 (citing United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)).  Where an appellant makes such a showing, we “must either provide meaningful relief or return the case to the Judge Advocate General concerned for a remand to a convening authority for a new [post-trial] recommendation and action.”  Id. at 289.  However, where an appellant alleges error in the post-trial recommendation but fails to demonstrate a colorable showing of possible prejudice, we should deny relief and “articulate reasons why there is no prejudice.”  Id.  
Appellant alleges that the post-trial recommendation is inadequate because the SJA failed to inform the convening authority about his term of pretrial confinement in the county jail.  Appellant asserts that he “was clearly prejudiced by the SJA’s omission” because “[t]he convening authority had no opportunity to review the actions of [appellant’s] company commander, who let appellant remain in civilian confinement for seventeen days without securing his presence, or to ensure that the soldiers in [the convening authority’s] command were treated fairly.”  Appellant does not demonstrate how he would “resolve the error if given such an opportunity.”  Failing to satisfy the final requirement of Wheelus, however, is of no significance here because appellant has failed to show how the SJA’s omission affected his opportunity for clemency.  We find that although the SJA clearly erred by failing to include information as to the nature and duration of appellant’s pretrial confinement in the post-trial recommendation,( appellant has not made a colorable showing of possible prejudice warranting relief. 
Prior to his court-martial, appellant repeatedly flouted military authority.  He was absent from his unit without authority on three separate occasions, a total period of 428 days.  Appellant’s series of absences began after his commander preferred charges against him for illegal drug use.  Appellant did not participate in his unit’s preparation for and deployment to Iraq because he was AWOL.  One of appellant’s absences was terminated by apprehension.  Additionally, appellant was punished in two separate nonjudicial punishment proceedings for offenses similar to those of which he was convicted at trial, i.e., wrongful use of marijuana and failure to go to his appointed place of duty (three specifications).  Further, the misconduct alleged in one of the nonjudicial punishment proceedings included an allegation that appellant willfully disobeyed a noncommissioned officer.  
We find no colorable showing of possible prejudice after considering trial defense counsel and appellant’s failure to complain about the omission in the post-trial recommendation, appellant’s criminal history, appellant’s favorable pretrial agreement, the relatively short period of confinement omitted from the post-trial recommendation, and the remedial credit we will grant for it.  We hold that the error in the post-trial recommendation did not materially prejudice a substantial right of appellant.  See UCMJ art. 59(a).  
The findings of guilty and the sentence are affirmed.  Appellant is credited with an additional seventeen days against his sentence to confinement.  All rights, privileges, and property of which appellant has been deprived by virtue of the failure to award seventeen additional days of confinement credit are ordered restored as mandated by Article 75(a), UCMJ.

Senior Judge BARTO and Judge MAHER concur.
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Clerk of Court

( Although the SJA is responsible for the accuracy of the post-trial recommendation, others contributed to the error in this case.  When trial counsel properly announced that the charge sheet was incorrect because it declared no pretrial restraint in the case, he proposed a change to reflect pretrial confinement beginning 17 July 2003.  In response, defense counsel volunteered, “No objection, Your Honor.”  When the military judge then inquired about the total amount of days to be credited, defense counsel responded, “Nineteen, sir.”  Trial counsel agreed with that calculation.  Both parties failed to include the seventeen days appellant related he spent in the county jail in their calculation of pretrial confinement credit.  The military judge did not conduct any additional inquiry on the matter, award credit for the seventeen-day period, enter findings as to why he did not do so, ask the parties for their positions on the matter, or ask for additional evidence concerning the confinement.





PAGE  
5

