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MOORE, Judge:
A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of one specification of distribution of a controlled substance (methamphetamine) and one specification of use of a controlled substance (marijuana), in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for eighteen months, forfeiture of all pay and allowances, and reduction to Private E1.


In his Article 66, UCMJ, appeal, appellant alleges that his plea to wrongful use of marijuana is improvident because of a material variance between the pleadings and his responses to the military judge during the providence inquiry into his pleas.  We disagree.  

“A variance between pleadings and proof exists when evidence at trial establishes the commission of a criminal offense by the accused, but the proof does not conform strictly with the offense alleged in the charge.”  United States v. Allen, 50 M.J. 84, 86 (1999) (citing United States v. Lee, 1 M.J. 15, 16 (C.M.A. 1975)).  Such a variance is fatal, and findings thereon must be reversed, if the variance is material and substantially prejudices the appellant.  Allen, 50 M.J. at 86 (quoting United States v. Hunt, 37 M.J. 344, 347 (C.M.A. 1993)); see also United States v. Willis, 50 M.J. 841, 843 (Army Ct. Crim. App.), pet. denied, 52 M.J. 412 (1999).  Generally, “[i]n order to show prejudice, appellant must show both that he was misled by the language of [the charge], such that he was unable to adequately prepare for trial, and that the variance puts him at risk of another prosecution for the same offense.”  Allen, 50 M.J. at 86 (citing Lee, 1 M.J. at 16).

Although the actual location of appellant’s marijuana use was Maine, not the Presidio of California, as alleged, appellant has not demonstrated that the variance substantially prejudiced him.  Applying the first prong of the prejudice test, the record discloses that appellant was not misled by the charge or otherwise unable to adequately prepare for trial.  Appellant neither claimed surprise at trial nor demanded a continuance.  United States v. Parker, 54 M.J. 700, 711 (Army Ct. Crim. App. 2001).  Appellant’s urinalysis was positive for the marijuana metabolite; he knew he had smoked marijuana; and he admitted that use at trial.  In fact, he was the one who informed the military judge and the trial counsel that he had used marijuana in Maine.    

According to appellant, it is the second prong of the prejudice test, the protection against double jeopardy, that makes his plea improvident.  “[P]rotection against double jeopardy can be predicated upon the evidence in the record of the prior prosecution.”  Lee, 1 M.J. at 17.  The evidence in the record of trial indicates that appellant used marijuana in Maine.  Since the facts of record can be readily established, such evidence would protect him against a second federal prosecution for marijuana use on the date in question.  Moreover, we think it highly unlikely that the State of Maine would prosecute appellant for use of marijuana at the time in question.  Even if Maine did prosecute him, however, that does not violate the doctrine of double jeopardy because prosecution would be by a different sovereign.  United States v. Bordelon, 43 M.J. 531 (Army Ct. Crim. App. 1995).
Although we find that appellant was not prejudiced by the difference in the pleadings and the proof, especially since the difference was based on his own admissions, we will amend the Specification of the Additional Charge to conform with the proof at trial.  Accordingly, the Specification of the Additional Charge is amended by substituting the words “the State of Maine” for the words “the Presidio of Monterey, California.”  The remaining findings of guilty and the sentence are affirmed.( 

Senior Judge CURRIE and Judge JOHNSON concur.  





FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

(  This case demonstrates the need for all parties at trial to pay attention to the admissions made by an appellant during the providence inquiry to ensure that any matters seemingly inconsistent with the plea can be resolved at trial and not on appeal.  
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