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MEMORANDUM OPINION
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HARVEY, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without authority, cocaine use, and larceny, in violation of Articles 86, 112a, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a, and 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for ten months, and forfeiture of $767 pay per month for ten months.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for seven months, and forfeiture of $767 pay per month for ten months.  The convening authority also credited appellant with 106 days of confinement credit.  This case is before us pursuant to Article 66, UCMJ.  

After sentencing, the military judge addressed the parties’ understanding of the pretrial agreement’s limitations on appellant’s sentence.  See United States v. King, 3 M.J. 458, 459 (C.M.A. 1977); Rule for Courts-Martial [hereinafter R.C.M.] 910(h)(3).  Appellant’s pretrial agreement limited the confinement that could be approved to seven months and did not address forfeiture of pay.  All parties at trial agreed that the pretrial agreement did not permit the convening authority to approve any forfeiture in excess of $767 pay per month for seven months.
  The staff judge advocate’s (SJA) post-trial recommendation made under R.C.M. 1106 advised the convening authority to approve only so much of the sentence as provides for, inter alia, forfeiture of $767 pay per month for ten months.  Trial defense counsel’s R.C.M. 1105 submission raised no objection to the SJA’s advice.  

The convening authority erred by approving forfeiture of $767 pay per month for ten months because his action violated the interpretation of the pretrial agreement as agreed to by the parties at trial.  See Perron, 58 M.J. at 82.  We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The findings of guilty are affirmed.  The court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for seven months, and forfeiture of $767 pay per month for seven months.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.

Judge BARTO and Judge SCHENCK concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� If there is a “misunderstanding” or government nonperformance of a “material term” of the pretrial agreement, “the remedy is either specific performance of the agreement or an opportunity for the accused to withdraw from the plea.”  United States v. Smith, 56 M.J. 271, 273 (C.A.A.F. 2002) (citing Santobello v. New York, 404 U.S. 257, 263 (1971)); see United States v. Perron, 58 M.J. 78, 82-83 (C.A.A.F. 2003) (explaining Smith).
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