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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

PRICE, Senior Judge:


Pursuant to his pleas, the appellant was convicted of a single specification of wrongful use of lysergic acid diethylamide (LSD) in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a.  A military judge sitting as a special court-martial sentenced the appellant to confinement for 60 days, reduction to pay grade E-1, forfeiture of $600.00 pay per month for two months, and a bad-conduct discharge.  There was no pretrial agreement.  The convening authority approved the sentence as adjudged.


The appellant asserts that: (1) post-trial delay violated his right to a speedy post-trial review; and (2) a sentence including a bad-conduct discharge is inappropriately severe.


We have considered the assignments of error, the Government's response, the appellant's Reply, and the record of trial.  Finding merit in the first assignment of error, we do not affirm that part of the sentence including confinement and forfeitures.  With that substantial caveat, we conclude that the remainder of the sentence and the findings correct in law and fact, and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Facts

The appellant was initially arraigned on 29 October 1999.  He pleaded guilty and was sentenced on 20 December 1999.  The trial generated a total of 63 pages of transcript.  The appellant was released from confinement on 13 January 2000 and departed on voluntary appellate leave on 22 March 2000.  He then returned home and moved in with his parents.

In May through July 2000, the appellant and his father, Mr. James F. Steudl, made five telephone calls and sent one fax in an effort to determine the status of the appellant’s post-trial review.  In late June 2000, the case was dropped from the court reporter's regular report with the case logged out to the Review section. 

In June, July, and August 2001, the appellant and his father made a total of 14 telephone calls in a further attempt to determine the status of the appellant’s post-trial review.  These communications are documented in copies of telephone account statements and in declarations of the appellant and his father.

In a letter to the convening authority requesting clemency, dated 12 June 2001, Mr. Steudl wrote concerning his son:

Upon completion of his sentence and other required items and paper work he was released on appellate leave and sent home to await closure on this matter.  To date he has heard nothing from his command regarding any movement towards bringing these matters to closure.  He has worked every day since arriving back home and is moving forward with his life in a positive direction.  Some things however still remain unsettled, Montgomery GI Bill and use thereof, how to respond on job applications regarding military service, and peace of mind with regard to these matters.
In about August of 2001, the Review Chief reported that he did not have the case in his shop.  After further searching, the Review Chief confirmed that report in November of 2001.

In a letter of 23 December 2001, Mr. Steudl summarized testimony favorable to his son and added other supportive comments he had received from his son's supervisors.  He then stated,

Since the transcript of the Court martial (sic) appears to be missing; and you are unable to read the testimony, I feel I must inform you of what I heard that day in December and things that happened after that time.

. . . 

To obtain a degree in civil engineering is his goal.  He feels closure on this should be complete before starting any school which could be disrupted.  

During December 2001 and January through March 2002, the appellant and his father made another 14 calls to various individuals concerning the post-trial processing of this case.  In a request for clemency dated 27 December 2001, the trial defense counsel referenced the appellant's desire for closure after "liv[ing] with the weight of the impending bad conduct discharge for two years."  Among the enclosures to this 27 December letter were the two letters from the appellant's father dated 23 December 2001 and 12 June 2001.  

On 30 January 2002, more than two years after trial, the record of trial was authenticated.  We note that it was authenticated by the court reporter, who explained that the military judge and trial counsel had transferred.

The 8 February 2002 staff judge advocate's recommendation (SJAR) admitted that there had been "substantial delay" in transcribing the record of trial, then provided the following explanation for the delay:

The Court Reporter's section's case load was behind schedule by twelve months and was staffed with two court reporters and one Marine scopist at the time.  The Court Reporter Chief was detailed to a mishap investigation and support was requested from Base Camp Pendleton Court Reporters, thus, the record of trial was inadvertently misplaced and was not found until recently.  The detailed trial counsel, while transitioning to another duty station, found the unauthenticated case file and returned it to this office during late December 2001.

SJAR of 8 Feb 2002 at 3.  The trial defense counsel (TDC) accepted service of the SJAR on 20 February 2002.  

On 21 March 2002, the TDC submitted a clemency request that stated, in pertinent part:

4.
I respectfully request that you suspend or disapprove Private Steudl's punitive discharge.  He has been convicted at a special court-martial and will have to bear the burden of a federal conviction for drug use for the rest of his life.  A bad-conduct discharge is excessive in this case because of Private Steudl's otherwise meritorious service record and the fact that his trial was more than two years ago. 

5.   Private Steudl is trying to move forward with his life.  He is attempting to enroll in college, but he is having difficulty convincing the VA that he is still eligible for benefits because he does not have a finally adjudged punitive discharge.

6.   Private Steudl and his family have waited two years for a final judgement in his case, just to find out that he could be waiting another two years because you haven't even taken your action yet.  It is not fair to leave a Marine's life hanging in the balance for such a long time.  Justice demands clemency in Private Steudl's case.
Clemency Letter of 21 Mar 02.
  

The convening authority did not act on this case until 25 March 2002, two years and 94 days after the appellant was sentenced.

The appellant has provided us with a Declaration, under penalty of perjury, that we now quote in pertinent part:

5.   I wanted my Commanding Officer to set aside or suspend the bad-conduct discharge.  While I planned to attend college to study civil engineering and pursue other career opportunities, I did not want to begin college or a new job when I hoped I would return to duty with my unit once my Commanding Officer reviewed the case.  

6.   As time passed, I realized it was unlikely that I would return to active duty.  I explored the possibility of enrolling at Horry-Georgetown Technical College in Conway, South Carolina, to pursue an associate degree in civil engineering.  I was, however, unable to use my Montgomery G.I. Bill benefits for tuition.  I decided to put my educational plans on hold until my military status was resolved.  

. . . . 

9.   Following the terrorist attack on 11 September 2001, I received a telephone call from my command and was directed to check in telephonically.  I did so, calling my command approximately 10 times during September 2001.  Following 11 September 2001, I again thought that I might be ordered to return to active duty with my unit.  I continued to put my plans for college or a career change on hold until I learned whether I would return to my unit for duty.

Declaration of Private James S. Steudl of 25 October 2002 (emphasis added).


The appellant's father has also provided us with a similar declaration.  We note the following extracts with interest:

2.   After his court-martial and release from confinement, my son moved in to my house . . . I have had an opportunity to observe him closely since his court-martial.  

. . . . 

My son has experienced a great deal of anxiety as a result of the delay in bringing his case to a close.  He has told me that he sometimes has trouble sleeping or concentrating due to his concerns about the unresolved situation.  He has simply been unable to move on with his life because it has taken so long to resolve his court-martial.

Declaration of James F. Steudl of 25 October 2002 (emphasis added).

Discussion


The appellant has a right to timely review of the findings and sentence in his court-martial.  United States v. Tardif, 57 M.J. 219, 222 (2002).  Where the appellant has been deprived of his right to timely review, we may tailor an appropriate remedy to the specific circumstances based upon our authority and responsibility inherent in Article 66(c), UCMJ.  Tardif, 57 M.J. at 225.


With that in mind, we examine the facts and circumstances of the post-trial delay in this case.  We begin with the delay in preparing and authenticating the record of trial.  Based on our scrutiny of the record, we find that the trial counsel was negligent in doing his duty to cause the record of trial to be prepared and forwarded for authentication in a timely manner.  R.C.M. 808, 1103(b)(1)(A), and (c)(1).  When the case transcript was not forthcoming in a timely manner, the trial counsel had a duty to investigate and resolve the matter.  If the transcript had been lost or misplaced, the trial counsel should have ordered that a new transcript be prepared.  If the tapes or notes were missing, then a summarized record should have been prepared.  See R.C.M. 1103(f).

While his client's case languished, the trial defense counsel apparently did nothing to inquire into the circumstances or request timely action until more than two years after the court-martial adjourned.  However, in the absence of action by the trial defense counsel, the appellant and his father repeatedly attempted to find out what was happening, if anything, with the appellant's case.  While we do not know what was discussed in the more than 30 telephone calls or by fax, we do know that the appellant's father wrote the convening authority twice and requested closure in the case.


In the meantime, the appellant was trying to get his life back on track.  For the first few months after trial, he held out some hope that the convening authority would suspend or disapprove the bad-conduct discharge and allow him to return to his unit.  Given his clean record and the supportive testimony of an officer and gunnery sergeant, that hope was not unreasonable.  Consequently, the appellant put off enrollment in school until he knew what his status in the Marine Corps would be.

We have carefully considered the appellant's demonstrated desire and efforts to get the processing of his case resolved, as well as his anxiety over the lack of "closure" in the criminal process hanging over his head.  However, his anxiety and desire for closure are, for the most part, foreseeable consequences of the appellant's misconduct and resultant court-martial, and by themselves do not constitute prejudice to any substantial right.  Our concerns are that, in addition to the inordinate length of time it took to process this case, the case was dropped from the Joint Law Center's tracking report in June of 2000 and nothing was done to discover what had happened to the record of trial, despite a steady stream of inquiries from the appellant and his father as to the status of his case.  Then, when it became clear that the record of trial was missing, no effective action was ever taken either to find the record or reconstitute it, as required by either R.C.M. 1103 or R.C.M. 1104(c).  In fact, the record was finally found in late December of 2001, not as a result of a specific search, but by a fortunate accident, as the trial counsel was transitioning to another duty station.  But for this accidental discovery, there is nothing in the record to suggest when, if ever, appropriate action to find or reconstitute the record would have been taken.  Even then, trial counsel did not see fit to authenticate the 63-page record, but merely returned the unauthenticated record to the court reporter shop, thereby causing additional delay.  

Mistakes in post-trial processing may occur on occasion.  

Unintentional mishandling of a record of trial at this stage of the process, without some showing of actual prejudice, often provides little basis for awarding a windfall to an appellant found guilty of criminal conduct.  However, in this case, once it became known that the record was missing, it was incumbent on the Government to take appropriate action either to find or reconstitute the record.  The failure to do so rendered the ensuing delay not only excessive, but objectively unreasonable.  Weighing all of the facts and circumstances reflected in the record, including the excessive and unreasonable post-trial delay, we find that relief is warranted in the sentence that should be approved pursuant to Article 66(c), UCMJ.  Tardif, 57 M.J. at 224. 

Conclusion

We have considered the second assignment of error of sentence severity and find it to be lacking in merit.  The findings are affirmed.  However, we affirm only so much of the sentence, as approved on review below, extending to a bad-conduct discharge and reduction to E-1.

Judge CARVER and Judge RITTER concur.






   For the Court






   R.H. TROIDL 






   Clerk of Court

�  We note that neither of the clemency letters were attached to the record of trial, as required by Rule for Courts-Martial 1103(b)(3), Manual for Courts-Martial, United States (2000 ed.).
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