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MEMORANDUM OPINION ON FURTHER REVIEW

---------------------------------------------------------------------
HARVEY, Judge:

A military judge convicted appellant, pursuant to his pleas, of possessing an unregistered firearm, transporting a loaded firearm, and usury (thirteen specifications), in violation of Article 92, Uniform Code of Military Justice, 10 U.S.C. § 892 [hereinafter UCMJ].  A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of attempted armed robbery and conspiracy to commit armed robbery, in violation of Articles 80 and 81, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for three years, total forfeiture of all pay and allowances, reduction to Private E1, and a $5,000.00 fine.*  On 28 February 1996, this court set aside the contested findings, affirmed the remaining findings of guilty, set aside the sentence, and authorized a rehearing.  44 M.J. 571 (Army Ct. Crim. App. 1996).  On 28 May 1996, The Judge Advocate General certified appellant’s case to the United States Court of Appeals for the Armed Forces pursuant to Article 67(a)(2), UCMJ.  On 30 September 1997, our superior court affirmed our order for a rehearing, 47 M.J. 283 (1997), and on 24 October 1997, issued its mandate.

On 28 October 1997, this court sent the record of trial to the convening authority at the U.S. Army Field Artillery Center and Fort Sill for action in accordance with our superior court’s opinion.  On 31 August 2000, the convening authority approved the recommendation of the staff judge advocate (SJA) that he dismiss the Specification of Charge I and Charge I (attempted armed robbery) and Specification 1 of Charge II and Charge II (conspiracy to commit armed robbery) because of the impracticality of a rehearing.  He also approved the SJA’s recommendation for a sentence rehearing on the affirmed findings of guilty.  On 13 October 2000, appellant’s sentence rehearing was completed.  On 23 May 2001, the convening authority approved and ordered executed the adjudged sentence to confinement for three months, forfeiture of $500.00 pay per month for six months, and reduction to Private E1.  The convening authority credited appellant for confinement previously served, stating, “The accused will be credited with any portion of the punishment from 10 March 1994 to 28 February 1996 under the sentence adjudged at the former trial of this case.  At the rehearing, the military judge calculated the total confinement credit previously served to be 795 days.”  See Manual for Courts-Martial, United States (2000 ed.), app. 16, para. 21, at A16-4.

In this Article 66, UCMJ, appeal, appellant requests that we consider the issues raised in his Rule for Courts-Martial 1105 submission, pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We have carefully considered appellant’s Grostefon contentions and find them to be without merit.


Insofar as our decision of 28 February 1996 affirmed the findings of guilty of Charge III and its Specifications and the Additional Charge and its Specifications, it remains in effect.  On the basis of the entire record, the sentence on rehearing is affirmed.


Senior Judge CANNER and Judge CARTER concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

* The convening authority also approved an additional six months’ confinement if the $5,000.00 fine was not paid.  Appellant paid the $5,000.00 fine and was not required to serve this additional confinement.
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