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MEMORANDUM OPINION
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BARTO, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of attempted possession of child pornography, false official statement, possession of child pornography, conspiracy to transport and ship child pornography, indecent acts with another (two specifications), indecent language (two specifications), and conduct prejudicial to good order and discipline in the armed forces (two specifications) in violation of Articles 80, 107, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 907, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before us for review pursuant to Article 66, UCMJ.  
As noted above, the military judge sentenced appellant to, inter alia, confinement for five years.  The convening authority and appellant had a pretrial agreement which provided that the convening authority would disapprove all confinement in excess of three years.  We agree with the parties that the convening authority committed plain error by failing to comply with the pretrial agreement and approving the adjudged sentence to confinement for five years.  We will grant appellant the benefit of his pretrial agreement in our decretal paragraph.  
There were several opportunities to prevent or remedy this obvious and materially prejudicial error.  The staff judge advocate (SJA) remarked upon the sentence limitation in her post-trial recommendation to the convening authority, but she then inexplicably recommended that the adjudged sentence be approved.(  Trial defense counsel failed to expressly comment on the erroneous recommendation made by the SJA, but did note the sentence limitation in a “Request for Clemency” submitted to the convening authority.  Notwithstanding this reference to the sentence limitation, the SJA signed an addendum to her original recommendation in which she stated, “After careful consideration of the matters submitted under R.C.M. 1105 I recommend that you approve the sentence as adjudged.”  The initial action by the convening authority(most likely prepared by legally trained personnel(approved the adjudged sentence, and the promulgating order(signed by a legal administrator(published the erroneously-approved sentence.  We encourage closer attention to detail by attorneys and paralegals involved in this important phase of the court-martial process.  
We also agree with appellate defense counsel that the SJA erred when she erroneously described the findings made by the military judge as to Specification 5 of Charge II.  Appellant pled guilty to committing conduct prejudicial to good order and discipline by wrongfully entering a female latrine while a soldier was showering, but the military judge dismissed the specification before entering findings.  The SJAR incorrectly asserted that the military judge made a finding of guilty in connection with the dismissed specification.  The convening authority’s implied approval of this finding by the convening authority is a nullity.  United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  We are not persuaded, however, that under these circumstances such a misstatement is sufficient to establish a colorable showing of possible prejudice to appellant.  United States v. Scalo, 60 M.J. 435, 436-37 (C.A.A.F. 2005).  We will therefore correct the description of the findings on the promulgating order but we will not grant sentence relief for this error.  See Rule for Court-Martial 1106(d)(6). 
Finally, we note that the military judge found appellant guilty of attempting to possess 200 images of child pornography.  However, our review of the plea inquiry and the stipulation of fact reveals that the military judge also found appellant guilty of actually possessing 64 of those same images.  An attempt to commit an offense is “necessarily included” in the ultimate offense being attempted.  See UCMJ art. 79.  As such, we must amend the findings as to the Specification of Charge I and reassess the sentence to ensure that appellant is not punished twice for the same offenses.  

The remaining assignment of error and the issues personally submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.  


We affirm only so much of the finding of guilty of the Specification of Charge I as provides that appellant did, at or near Fort Eustis, Virginia, an area within the special maritime and territorial jurisdiction of the United States, between on or about 1 January 2001 and on or about 31 July 2001, knowingly attempt to possess and receive, in interstate commerce by computer, 136 images of child pornography in violation of Title 18, United States Code, Section 2252A.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm only so much of the sentence as provides for a dishonorable discharge, confinement for thirty-five months, forfeiture of all pay and allowances, and reduction to Private E1.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ art. 75(a).


Judge MAHER and Judge HOLDEN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
( The SJA’s recommendation (SJAR) stated the following:





Pretrial agreement:  The Convening Authority agrees to disapprove any confinement adjudged in excess of three years.  Any other lawful punishment may be approved.





. . . . 





Recommendation of SJA:  I recommend you approve the sentence as adjudged.  
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