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MEMORANDUM OPINION
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VOWELL, Judge:

A general court-martial composed of officer and enlisted members convicted the appellant, contrary to her plea, of involuntary manslaughter, in violation of Article 119, Uniform Code of Military Justice, 10 U.S.C. § 919 [hereinafter UCMJ].  The court members sentenced her to a dishonorable discharge, confinement for three years, forfeiture of $900.00 pay per month for twenty-four months, and reduction to Private E1.  The convening authority reduced the confinement to thirty months
 and approved the remainder of the sentence as adjudged.

In this Article 66, UCMJ appeal, the appellant asserts several errors that we find to be without merit, but one assigned error regarding a challenged court member warrants discussion.  Additionally, we note that a videotape of the appellant’s quarters admitted as an exhibit at trial is missing from the record of trial.  We must, therefore, determine if this exhibit, which has not been located, renders the record of trial substantially incomplete.

FACTS

A.  The Offense

This tragic case involves the drowning death of the appellant’s nine-month old daughter, Jade.  On the evening of Jade’s death, the appellant decided to bathe Jade before putting her to bed for the evening.  She placed Jade in a bath chair—a small seat that attaches to the bottom of a bathtub with suction cups—and ran the bath water.  In her sworn statement to military investigators several days after Jade’s death, the appellant indicated that she believed she turned off the water prior to going downstairs for a few moments to get a mop.  While downstairs, she answered a phone call and drank at least a portion of a large bottle of beer, the second one she had consumed since early evening.  After the phone conversation, she forgot why she had the mop in her hand, and began mopping the floor.  She did not remember that she had left Jade in the bathtub until she observed water dripping from the ceiling.  She ran upstairs to discover Jade, still in the bath chair, floating face down in an overflowing bathtub.

Her efforts and those of the emergency personnel she summoned through a “911” call to resuscitate Jade were unsuccessful.  An autopsy disclosed that Jade had drowned.  A criminal investigation began that evening.  A videotape of the appellant’s quarters was subsequently introduced at trial but, inexplicably, was not included in the record of trial.  Equally inexplicably, its absence was not noted by anyone prior to our review of this case.  

The appellant’s defense focused on whether her conduct was negligent, and if negligent, to what degree.  While the defense challenged the ability of the government’s expert witness to opine as to the cause and manner of Jade’s death, given that the expert was not a pathologist, the fact that Jade drowned in the bathtub was not disputed at trial.  

B.  Voir Dire and Challenge

During voir dire of the court-martial panel, one member, Sergeant First Class (SFC) E, disclosed that she had three children, including one who was six months old.  During group voir dire, in response to a question by the trial defense counsel, SFC E indicated that she would not want someone with her mindset sitting in judgment of a friend or relative charged with an offense similar to the charge faced by the appellant.  Shortly thereafter, SFC E and all the other court members who were parents indicated that their status as parents would not preclude them from being able to sit impartially and listen to the evidence in the case.  Neither the trial defense counsel nor the trial counsel asked SFC E any follow-up questions on this issue during individual voir dire.  Instead, the trial defense counsel focused his individual voir dire of SFC E on her professional association with Doctor (Dr.) Karr, a prosecution witness who had observed Jade’s autopsy and who had signed the death certificate.  

After individual voir dire, the trial defense counsel challenged SFC E for cause.  The sole stated basis for the causal challenge was SFC E’s knowledge of Dr. Karr.  The response of SFC E to the “juror mindset” question was not mentioned by the military judge or by counsel for either side.  The military judge denied the challenge for cause;
 the trial defense counsel then used a peremptory challenge to remove SFC E from the court-martial panel.  

DISCUSSION

A.  Challenge of Court Member


The appellant now urges us to find that the military judge had a sua sponte duty under Rule for Courts-Martial 912(f)(4) [hereinafter R.C.M.] to excuse SFC E for cause based on her response to the “juror mindset” question, and that his failure to do so was plain error.  We disagree.  


Rule for Courts-Martial 912(f)(4) permits the military judge, in the interest of justice and in the absence of a challenge or waiver of a challenge, to “excuse a member against whom a challenge for cause would lie.”  The rule permits, but does not mandate, excusal.  We are unconvinced, in view of SFC E’s response to the question about her mindset in the context of all her other responses and the lack of follow-up questioning about that mindset, that a causal challenge was necessary in the interest of justice.


A “juror mindset” question is an appropriate tool to determine if a court member possesses biases or prejudices that might form the basis for a causal challenge.  It is not, however, in and of itself, sufficient to excuse a court member; follow-up questioning to determine why the court member would not want a friend or loved one tried by someone having a similar mindset is required.  Cf. United States v. Bann, 50 C.M.R. 384, 385-87 (A.F.C.M.R. 1975) (follow-up questioning raised substantial doubt that a court member could be fair and impartial).  It may be, for example, that the court member has an antipathy toward a particular crime, such that she would be reluctant to have someone of a similar view sit in judgment of a loved one.  Such an antipathy might not rise to a level requiring a causal challenge.  See United States v. Reynolds, 23 M.J. 292, 294 (C.M.A. 1987) (“The test is whether the member’s personal bias is such that it will not yield to the evidence presented and the judge’s instructions.”).  


Notwithstanding a military judge’s authority to excuse a court member in the interest of justice under R.C.M. 912(f)(4), a military judge has no duty, sua sponte, to interpose a challenge for cause that the trial defense counsel did not make, nor is the military judge required to inquire into the trial defense counsel’s reasons for foregoing a possible challenge.  See United States v. Davis, 29 M.J. 1004, 1007 (A.F.C.M.R. 1990); cf. United States v. Velez, 48 M.J. 220, 225 (1998) (finding no sua sponte duty of the military judge to remove members for implied bias where appellant failed to proffer an argument “which would have justified such drastic action by the military judge ‘in the interest of justice’”).  Where, as here, the court member’s answers merely suggest a basis for further inquiry, the military judge likewise has no obligation to point out the obvious to counsel, much less a duty to challenge the member, sua sponte.  While there may be some circumstances so egregious as to require sua sponte action by a military judge to remove a court member for cause, this case does not present them.  


Under the facts before us, we find no error by the military judge, much less plain error materially prejudicing a substantial right of the appellant.  See United States v. Ai, 49 M.J. 1, 5 (1998) (applying plain error analysis to a basis for causal challenge first raised at the appellate level) (citation omitted).

B.  Missing Exhibit

A complete record of the proceedings and testimony is required for every general court-martial in which the sentence includes death, a punitive discharge, a dismissal, or any other punishment that exceeds the jurisdictional limits of a special court-martial.  See UCMJ art. 54(c)(1)(A).  Rule for Courts-Martial 1103(b)(2)(A) provides additional guidance for the preparation of court-martial records of trial, mandating that “[t]he record of trial in each general court-martial shall be separate, complete, and independent of any other document.”  Rule for Courts-Martial 1103(b)(2)(D)(v) specifies that a complete record will include “[e]xhibits . . . which were received in evidence.”  

As our superior court has recently noted, “A substantial omission renders a record of trial incomplete and raises a presumption of prejudice that the Government must rebut.”  United States v. Henry, 53 M.J. 108, 111 (2000).  An insubstantial omission “does not raise the presumption and does not change a record’s characterization as complete.”  United States v. Cudini, 36 M.J. 572, 573 (A.C.M.R. 1992) (citing United States v. McCullah, 11 M.J. 234, 237 (C.M.A. 1981)).  This court has previously held the omission of a videotape showing the accused flying combat missions to be a substantial omission where no adequate substitute for the missing exhibit existed.  See United States v. Seal, 38 M.J. 659, 662-63 (A.C.M.R. 1993).  

The admission of the videotape of the appellant’s quarters was accompanied by the testimony of a Criminal Investigation Command special agent who had viewed the premises shown on the videotape, and who had participated in the making of the videotape.  While the tape was played for the court members, the witness described what appeared on the tape, over a defense objection that both would be cumulative.  The special agent’s narrative of what was described as a ten-minute videotape comprised nearly three pages of the trial transcript.  

We find that the omission of this videotape is insubstantial and that the record of trial is substantially complete.  See United States v. White, 52 M.J. 713 (Army Ct. Crim. App. 2000) (holding other testimony provided an adequate description of what the missing videotape conveyed); cf. United States v. Eichenlaub, 11 M.J. 239 (C.M.A. 1981) (holding detailed summarization of missing portions of the record rebutted the presumption of prejudice stemming from an incomplete and nonverbatim record).  Unlike the missing exhibit in McCullah and the missing videotape in Seal, the narrative description of the special agent, which accompanied the showing of the missing videotape in this case, was an adequate substitute for the tape itself.  The detailed testimony of the special agent regarding the state of the quarters shortly after Jade’s death was uncontradicted.  Still photographs of some portions of the interior of the quarters were also introduced and corroborate his descriptions.  The special agent noted for the record the water found in various places in the two-story structure:  the living room ceiling and the bathroom floor, in particular.  He also described the wet spots on the appellant’s bed, thus corroborating the appellant’s statement that she had placed the baby on the bed as she called “911” and attempted to resuscitate her.  

The videotape concerned an issue that was not in dispute—how Jade drowned.  The videotape, “when reflected in a light most favorable to the accused[,] would not have changed in any degree the weight of the evidence which was accumulated against [the appellant].”  United States v. Burns, 46 C.M.R. 492, 498 (N.C.M.R. 1972).  Under the circumstances of this case, we conclude that the missing exhibit does not render the record incomplete within the meaning of R.C.M. 1103, and its omission in no way impedes our appellate review.  See United States v. Carmans, 9 M.J. 616, 621 (A.C.M.R. 1980). 

We have considered the remaining assignments of error, including the matters submitted personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and have determined them to be without merit.

Accordingly, the finding of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







RANDALL M. BRUNS







Deputy Clerk of Court

� The six-month reduction in the appellant’s sentence to confinement was recommended by the staff judge advocate and approved by the convening authority in response to the defense post-trial submissions alleging prejudice in the 244 days between trial and the defense examination of the appellant’s record of trial.  The trial defense counsel diligently brought this delay in the record of trial preparation to the attention of the government; the staff judge advocate and convening authority responded with appropriate corrective action.  See generally United States v. Collazo, ARMY 9701562, 2000 CCA LEXIS 174 (Army Ct. Crim. App. July 27, 2000).


� The appellant does not challenge on appeal the military judge’s denial of the challenge for cause on the basis of SFC E’s professional relationship with Dr. Karr.  Prior professional relationships are not, per se, disqualifying.  See United States v. Napoleon, 46 M.J. 279, 283 (1997).
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