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KIRBY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of going from his appointed place of duty, disobeying a noncommissioned officer, and violating a lawful general regulation (four specifications), in violation of Articles 86, 91, and 92, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, and 892 [hereinafter UCMJ].  Contrary to his pleas, a panel of officer members also found appellant guilty of rape and adultery, in violation of Articles 120 and 134, UCMJ.  The panel sentenced appellant to a dishonorable discharge, confinement for ten years and six months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the adjudged sentence as provided for a dishonorable discharge, confinement for ten years and three months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority credited appellant with 171 days of confinement credit against the sentence to confinement.
After our initial review of this case under Article 66, UCMJ, we affirmed the findings of guilty and the sentence.  United States v. Eckard, ARMY 20010870 (Army Ct. Crim. App. 24 Aug. 2005) (unpub.).  On 9 March 2007, the Court of Appeals for the Armed Forces (C.A.A.F.) remanded the case to this court for further consideration in light of the findings in the DuBay hearing
 in United States v. Luke, 64 M.J. 193, 193-97 (C.A.A.F. 2006) (Daily Journal 26 Sept. 2006).
  See United States v. Eckard, (C.A.A.F. Order 9 Mar. 2007).  At this hearing the military judge found that Mr. Mills, a DNA and serology analyst from the United States Army Criminal Investigation Laboratory [hereinafter USACIL] who provided expert testimony in a number of cases, had been suspended from his duties on two occasions because he had contaminated evidence and made misrepresentations in laboratory reports.
   Mr. Mills testified as a DNA expert in appellant’s case.
 We have considered the record of trial, the findings in the DuBay hearing referenced above, appellant’s pleadings on remand and the government’s response thereto.  There is no indication that the evidence admitted in appellant’s trial was tampered with in any way.  Even if we were to exclude Mr. Mills’ testimony concerning the DNA evidence, however, we find that Mr. Mills’ testimony did not have a “substantial contributing effect on a finding of guilty or the sentence adjudged.”  R.C.M. 1210(f).  Had appellant known of the evidence of Mr. Mills’ misconduct at USACIL and presented it at trial, we do not find that this evidence would have probably “produced a substantially more favorable result.”  Id.  If anything, Mr. Mills’ testimony actually benefited appellant as trial defense counsel relied heavily upon it during closing argument to argue that the evidence failed to establish that appellant’s penis penetrated the victim’s vagina.  In any event, in light of the rest of the government’s evidence presented at trial, Mr. Mills’ testimony certainly did not prejudice appellant.  Appellant is, therefore, not entitled to a new trial.    
Facts

A. Trial

The facts pertinent to the DNA evidence at issue in this case arose during an evening of alcohol consumption by appellant, a fellow soldier, and two fifteen-year- old girls at appellant’s home.  Appellant, and a subordinate soldier in his squad, Private E1 [PVT] Krammer, drove two fifteen-year-old girls they had met on the internet, Ms. B and Ms. H, to appellant’s on-post quarters where they provided the girls with alcohol and then paired off to engage in sexual intercourse.  The testimony reveals that appellant’s victim, Ms. B, drank to the point of unconsciousness.  This did not deter appellant, however, who had sexual intercourse with her anyway.  

According to the victim, Ms. B, while the four watched movies at appellant’s on-post quarters, PVT Krammer offered the girls soda mixed with alcohol.  The girls tasted the drink but did not like it, so PVT Krammer gave them a cinnamon flavored alcoholic beverage called “Aftershock”, instead.  The girls initially drank two shots of Aftershock.  When the girls got up to use the bathroom, Ms. B started to feel dizzy, lightheaded, and “funny.”  After they returned to the living room, the girls drank more shots.  Ms. B estimated that she drank a total of seven to nine shots of Aftershock.  Appellant asked Ms. B. for her phone number.  She testified that when she got up to go to the kitchen and write down her number, “I could hardly walk.  [Appellant] had to basically carry me into the kitchen.  And I was feeling real weird.”  Ms. B and appellant returned to the living room and started kissing.  When Ms. H and PVT Krammer got up to leave, Ms. B testified that “the lights went out and that was the last thing I remember.  I was sitting on the couch.”  She woke up in the hospital the next morning where she ‘kept throwing up . . . had the worst headache in [her] life [and] was feeling bad.”

Ms. H also testified, corroborating Ms. B’s testimony.  She confirmed that the two girls had informed appellant and PVT Krammer that they were fifteen.  After arriving at appellant’s on-post quarters they tasted a mixture of soda and whiskey, but were then given shots of Aftershock.  At that point, she started to feel dizzy so she put her cup down.  She estimated that Ms. B, who drank faster that Ms. H, drank seven or eight shots of Aftershock.  Ms. H and PVT Krammer starting kissing in the living room, but then moved to the bedroom.  When they left, Ms. B was sitting on the couch fully clothed.  At some point during the evening, Ms. H threw up on herself due to her alcohol consumption.  While in the shower to clean herself up, she asked PVT Krammer to check on Ms. B and bring her into the shower.  Either PVT Krammer or appellant brought, the now naked, Ms. B. into the bathroom and placed her in the shower with Ms. H.  Ms. B could not hold her head up, and was trying to talk, but, because she was mumbling, did not make any sense.  After about ten minutes in the shower, Ms. H went back to the bedroom where PVT Krammer assisted her in putting her clothes on and walking out to the car.  Private Krammer went back inside and he and appellant brought Ms. B out to the car.  Appellant and PVT Krammer drove the girls to Ms. H’s house.  Ms. H was drunk and feeling dizzy.  During the ride, she “had [her] head down because the surroundings were making [her] feel sick.”           

According to PVT Krammer’s testimony, appellant, his squad leader, told him, “[i]f you hook me up with some females, I’ll help you out.”  Private Krammer took this to mean that his squad leader would help him out “on the job.”  As a result, PVT Krammer included appellant in an internet conversation he was having with Ms. B and Ms. H.  While appellant, PVT Krammer, and the girls chatted over the internet, PVT Krammer and appellant talked on the phone and in a private conversation over the internet about having sex with the fifteen-year-old-girls.  They arranged to pick up the girls later that evening at a gas station and take them to appellant’s on-post quarters.  Private Krammer acknowledged giving the girls a taste of soda and whiskey, but, because they did not care for the mixture, he and appellant then gave them shots of Aftershock.  Private Krammer estimated that Ms. H drank four to six shots and Ms. B drank seven to ten shots of Aftershock within thirty minutes.  Because Ms. B “was drinking it like water” PVT Krammer told appellant that “he needed to ease up on giving her the shots a little bit.”  When appellant turned off the lights and PVT Krammer heard “kissing sounds” from appellant and Ms. B, he and Ms. H went to a bedroom so that appellant and Ms. B could be alone.  
Shortly thereafter, PVT Krammer, in search of a condom, located appellant and Ms. B lying together in appellant’s bed.  He could not tell if Ms. B was clothed, because she was on the bed covered in a blanket.  She did not appear to be conscious, however, because, “[s]he was just lying there.  Her eyes were closed and her face was turned in my direction. . . . She was unresponsive, she wasn’t moving.  She wasn’t saying anything.”  Appellant took PVT Krammer to the living room and gave him a condom.  Private Krammer went back to the other bedroom and had sexual intercourse with Ms. H.  
About forty-five minutes later, PVT Krammer took Ms. H to the shower because she was not feeling well.  When he went to check on Ms. B, he found appellant and Ms. B on appellant’s bed in a sexual position.  Ms. B appeared to be naked.  Appellant, clearly naked, was on top of her with her legs on his shoulders.  Ms. B did not react when PVT Krammer entered the room and appeared to be unconscious.  Private Krammer went back to check on Ms. H in the bathroom and when he returned five minutes later to appellant’s bedroom, Ms. B was lying naked and unresponsive on the bed.  Appellant was standing with a wet sheet in his hand.  Appellant told PVT Krammer that Ms. B had soiled herself.  In the hallway PVT Krammer asked appellant if he had sexual intercourse with Ms. B.  Appellant, with a smile on his face, nodded his head in the affirmative.  Upon Ms. H’s request, appellant then brought Ms. B to the bathroom and placed her in the bathtub.  Ms. B. was very intoxicated, could not walk, and was mumbling incoherently.  Private Krammer went and got dressed and brought the girls some water.  Ms. B was going in and out of consciousness.  He helped Ms. H get dressed while appellant tended to Ms. B.  Private Krammer took Ms. H out to the car and came back in to see if appellant needed any help.  Appellant “half dragg[ed]” Ms. B to the car and they drove the girls back to Ms. H’s house.  They did not take the girls back to the gas station where they had picked the girls up because Ms. B would have been too intoxicated to walk home.                     

Ms. Young, the sexual assault nurse-examiner who examined Ms. B at the hospital the morning after the incidents described above, testified that, during the examination, Ms. B told her that she could not remember anything after sitting on the couch.  Ms. B. could not remember how her hair got wet or when she had changed into the clothing she was wearing.  Ms. B also told Ms. Young that she felt very nauseated and had a bad taste in her mouth.  In Ms. Young’s opinion, Ms. B appeared to still be suffering the effects of alcohol.  Ms. B’s vaginal examination revealed redness and an abrasion consistent with vaginal penetration.   

Mr. Mills, the USACIL employee who conducted DNA testing on evidence collected in appellant’s case, testified as to the DNA testing results.  He testified that appellant’s DNA matched a stain on Ms. B’s panties.  Mr. Mills further testified, however, that he did not find appellant’s DNA on the vaginal swabs taken from Ms. B.  In fact, he found no male DNA on these swabs.  

One of Mr. Mills’ co-workers, Ms. Archer, also testified.  Prior to giving the evidence to Mr. Mills for DNA testing, she had conducted more sensitive serology tests on the evidence.  In addition to finding sperm cells on the victim’s panties, Ms. Archer also found sperm cells on the internal vaginal swabs taken from Ms. B.  Because Mr. Mills would be conducting the DNA testing, she did not conduct any tests to determine the identity of the sperm donor.       

Colonel (COL) Hicks testified as a government expert on alcohol and its effect on the body.  Given a hypothetical based upon Ms. B’s weight and alcohol consumption, COL Hicks testified that Ms. B would have had a blood alcohol content level, even three hours after consumption, of over .2, which he would have expected would cause her to be “comatose, stuporous [sic], very confused, have poor motor coordination.”  
During closing argument, trial defense counsel used Mr. Mills’ testimony to appellant’s advantage.  The argument centered on whether there was sufficient evidence to establish that appellant’s penis penetrated Ms. B’s vagina.  Trial defense counsel highlighted to the panel that Mr. Mills’ DNA analysis found three profiles (appellant, Ms. B, and an unknown third person) on Ms. B’s panties, but no male DNA evidence on Ms. B’s vaginal swabs, either because the evidence did not exist or there was not enough sperm on the vaginal swabs to test.  Trial defense counsel then posed the following question to the panel:  

Given the nature of Mr. Mills’ report and the nature of the report from Nurse Young and Ms. Archer, can you make the inference that if there were small amounts of sperm found there in the rape kit, that they were deposited at the same time and by the same person as deposited the sperm that was found on the panties?     

Finally, trial defense counsel summed up his argument on this issue by asking the panel:

So, I’m shooting my clip at what I think is the key issue and that is:  Are you convinced, beyond a reasonable doubt, beyond a reasonable doubt, to an evidentiary certainty that, in light of Mr. Mills’ report, that the minor findings on the panties were of [appellant] and an unknown donor, in light of the fact that there is no DNA profile of the semen that was taken on the swabs, in light of the fact that you were given no evidence about whether or not that semen could have remained there—have been there prior to the night of the 7th and 8th, can you—can the spark jump the gap?  Can you get there?

B. DuBay Hearing

The military judge conducting the DuBay hearing ordered in the Luke case made the following pertinent findings of facts pertaining to Mr. Mills:

Mr. Mills was suspended from performing DNA casework from January 2004 until September 2004, for a contamination incident that he caused in December 2003 while conducting forensic DNA analysis. 

 . . . . 
Although the results of the DNA analysis . . . were erroneous and unreliable, Mr. Mills did not falsify the results, and he did not intentionally contaminate the samples. 
Mr. Mills was suspended a second time from performing DNA casework on 3 May 2005, and remained suspended until he resigned in December 2005. 

The second suspension was imposed because, in April 2005, Mr. Mills did not follow proper testing procedures during DNA analysis, and then subsequently documented his results as though he had.
. . . .  

Mr. Mills did falsify the report, in that he documented a part of the procedure he did not[,] in fact[,] perform.


Mr. Mills did not falsify the results, meaning he did not falsely report the presence or absence of DNA in a particular sample. Also, he did not contaminate the samples.
Mr. Mills’ failure to follow proper procedures and use two reagent blanks on this occasion did not affect the results of the test. 

Subsequent to Mr. Mills’ second suspension, several of his prior cases were reviewed, and several errors were detected. All of the errors were in connection with DNA testing.

. . . .
No evidence was presented that Mr. Mills ever altered any results to falsely show the presence or absence of DNA in a sample, or that his failure to follow proper procedures was an attempt to improperly influence or alter the outcome of the DNA analysis in any of the cases.

It is evident, however, that Mr. Mills had significant problems with the DNA analysis process, which calls into question the forensic reliability of the results of his DNA casework.

Mr. Mills’ disciplinary and proficiency problems were all related to his performance of DNA analysis. Mr. Mills had never demonstrated a lack of proficiency in any of his other duties.

Discussion
Rule for Courts-Martial 1210(f) allows for a new trial when (1) there is new evidence discovered after trial; (2) which would not have been discovered through the exercise of due diligence prior to trial; and (3) which would probably, in light of the evidence as a whole, produce a substantially better result for the accused.  United States v. Harris, 61 M.J. 391, 394 (C.A.A.F. 2005); United States v. Stokes, 2007 CCA LEXIS 181, *14 n.9 (citing United States v. Garcia, 19 F.3d 1123, 1126 (6th Cir. 1994); United States v. Wilson, 894 F.2d 1245, 1252 (11th Cir. 1990); United States v. Meyers, 484 F.2d 113, 116 (3d Cir. 1974)).  A petition for new trial is also permitted if there has been a fraud on the court that “had a substantial contributing effect on a finding of guilty or the sentence adjudged.”  R.C.M. 1210(f)(3).   

The evidence of Mr. Mills’ misconduct in other cases is clearly new evidence that would not have been discoverable through the exercise of due diligence prior to trial.  In the context of the rest of the evidence and testimony adduced at trial, however, we find that Mr. Mills’ trial testimony did not have a substantial contributing effect on a finding of guilty or the sentence adjudged and, therefore, need not determine whether he committed misconduct in this case.  The evidence of Mr. Mills’ misconduct in other cases would not have probably produced a substantially more favorable result for appellant.  Together, the testimony of Ms. B, Ms. H, PVT Krammer, Ms. Young, Ms. Archer, and COL Hicks provided overwhelming evidence that: 1) the victim was too intoxicated to be able to consent to sexual intercourse; 2) appellant and the victim were seen in a sexual position; 3) sperm was found on the victim’s underwear and vaginal swabs; 4) the victim had redness and abrasions on her genitalia consistent with penetration; and 5) appellant nodded his head affirmatively and smiled when asked if he had sexual intercourse with the victim.  If anything, Mr. Mills’ testimony benefited appellant as trial defense counsel was able to utilize Mr. Mills’ testimony in his attack on the government’s case as to the issue of whether appellant’s penis penetrated Ms. B’s vagina.  Appellant’s petition for a new trial is, therefore, denied.  
Senior Judge OLMSCHEID and Judge GALLUP concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� See United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).





� The C.A.A.F. ordered the hearing after consideration of the following issue:





WHETHER APPELLANT’S CONVICTIONS CAN BE AFFIRMED BY THIS COURT IN LIGHT OF THE FACT THAT EVIDENCE OF FRAUDULANT TESTING OF DNA HAS BEEN NEWLY DISCOVERED.





Luke, 63 M.J. 60 (C.A.A.F. 2006).





� The complete findings are found in the Appendix to this opinion.
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