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MEMORANDUM OPINION

-------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of larceny (seven specifications) and housebreaking, in violation of Articles 121 and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 930 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge and confinement for two years.  Pursuant to a pretrial agreement, the convening authority approved confinement for eighteen months but otherwise approved the adjudged sentence.  This case is before the court for review under the provisions of Article 66, UCMJ.
Appellant alleges, and appellate government counsel concede, that the staff judge advocate (SJA) failed to serve his post-trial recommendation (SJAR) on trial defense counsel and appellant pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1106(f), and did not forward the record of trial (ROT) to trial defense counsel.  Appellant, in his post-trial and appellate rights form, requested that the ROT be forwarded to his trial defense counsel.  The government mailed the SJAR and ROT to the wrong installation, Fort Leavenworth, Kansas; trial defense counsel was stationed at Fort McCoy, Wisconsin.  
On 29 December 2005, the SJA signed the SJAR, which stated:  “Pursuant to R.C.M. 1106(f), this recommendation has been served upon the accused and his counsel, who have ten days to respond.”  There is no evidence in the record that trial defense counsel ever received the SJAR or ROT.  On 23 Jun 2006, the acting SJA signed the SJAR addendum, which indicated “[c]ounsel for the accused has failed to submit post-trial matters in accordance with R.C.M. 1105/1106 within the specified time limit.”
We accept appellate government counsel’s concession and recommendation that this case be returned to the convening authority for a new SJAR and action.  It is the responsibility of the SJA to verify that defense counsel receive the SJAR and ROT.  The SJA’s failure to properly serve the SJAR and ROT on trial defense counsel prevented trial defense counsel and appellant from filing clemency matters for the convening authority’s consideration.  Under the facts of this case, appellant has established a “colorable showing of possible prejudice.”  United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998).
The action of the convening authority, dated 23 June 2006, is set aside.  The ROT will be returned to The Judge Advocate General for a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.
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