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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

LEO, Chief Judge:


Contrary to his pleas, the appellant was convicted at a special court-martial before officer and enlisted members of violating a lawful general regulation, in violation of Article 92, Uniform Code of Military Justice, 10 U.S.C. § 892.  He was awarded a bad-conduct discharge and reduction to pay grade E-5.  The convening authority approved the adjudged sentence, but granted clemency by suspending the bad-conduct discharge for a period of 12 months from the date of the convening authority's action.  


We have examined the record of trial, the appellant's assignments of error, and the Government's response.  We conclude that the findings and the sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

I. Background


The appellant was charged under Article 92, UCMJ, with four specifications of violating a lawful general regulation, to wit: Secretary of the Navy Instruction (SECNAVINST) 5300.26C of 17 October 1997 (Subj: DEPARTMENT OF THE NAVY (DON) POLICY ON SEXUAL HARASSMENT), by sexually harassing four different female Marines.  He was also charged under Articles 107, 128, and 134, UCMJ, respectively, with making a false official statement concerning the sexual harassment, two specifications of assault consummated by a battery against two of the Marines, and two specifications each of indecent assault and indecent language towards three of the Marines.  After excepting out some of the alleged language in the specification, the members convicted the appellant of a single charge of sexually harassing Lance Corporal (LCpl) S, who was a Private First Class at the time of the offense, and acquitted him of the remaining charges.  


At trial, LCpl S testified that she was initially assigned to the appellant's platoon when she reported into her command in July 1998.  During a field exercise shortly after her arrival, she stated that she was sitting by a male Marine, Dante Jackson, while the appellant was a few feet away eating sunflower seeds.  She indicated that the appellant started throwing sunflower seeds at them, and some of the seeds went inside the shirt that she wore underneath her uniform blouse.  As she turned her back to him and shook the seeds from inside her shirt, she remembered that he made a comment about the size or appearance of her breasts to Jackson.  Although she did not remember the exact words that he used, she was certain that he was talking about her breasts.  Jackson, who had since been medically discharged from the Marine Corps, corroborated her recollection of this incident.  He testified that the appellant asked LCpl S, as she was shaking the sunflower seeds from her shirt, "if those two big things were still there."  Record at 189.  Jackson interpreted the appellant's comment as a reference to her breasts. 


LCpl S also testified that, on another occasion during that field exercise, she saw the appellant talking to a group of Marines and went over to listen to their conversation.  She then described how the appellant picked her up, before setting her back down:  

I [was] just standing there; and then out of the blue he just picks me up, flips me over, and has my head between his knees and my legs right by his head.  He just squeezes my head [with his knees].  

Record at 174.  She indicated that there were other Marines around when this incident occurred and that she was embarrassed at what he had just done to her for no apparent reason.  The appellant's trial defense counsel called Staff Sergeant (SSgt Seyler) to testify that he saw the appellant pick up a Hispanic female and put her back down and that they were both laughing as if they were joking around.  Her recollection of this incident was essentially corroborated by Jackson, who stated that the appellant picked LCpl S up and spun her around; when he put her down, she simply walked away.  But he also indicated that the appellant did the same thing afterwards to a male Marine. 

       LCpl Love was called by the Government to testify that the appellant would make jokes, comments, and gestures of a sexual nature about LCpl S to some of the junior Marines in the platoon.  He stated that this behavior occurred whether or not LCpl S was present.  Although Love did not remember the specific terms that the appellant used, he remembers that the comments were sexual in nature, such as references to her breasts and other body parts.  He testified that the appellant would talk to them about LCpl S, sometimes making gestures with his hands regarding her breasts, and that, even when he did not use explicit language, the other Marines "would know just by the connotation and the conversation, the use of his eyebrows--how he was always blinking and snickering and smiling and grinning and that sort--that it had to do with [LCpl S's body]."  Record at 200.    


When asked if she had informed the appellant that she was uncomfortable with his conduct towards her, LCpl S stated that she was intimidated because she had just reported to the unit and the appellant was a staff sergeant.  She also indicated that the appellant's conduct affected her work, stating: 

I did not want to work.  I was--it was like I was walking on eggshells because I was scared that he was going to come up to me and give me stupid comments again.

Record at 179.  In mid-August 1998, she finally filed a complaint with her chain of command about the appellant's conduct out of concern that a female friend who was supposed to come to the platoon would be subjected to the same type of treatment. 


Based on the sexual harassment training that they had received in the Marine Corps, Dante Jackson and LCpl Love both testified that they had concerns about appellant's conduct towards LCpl S.  Love indicated that the junior Marines present when the appellant talked about LCpl S knew his conduct was inappropriate and did not react to it.  He also indicated that LCpl S had confided to him on one occasion that she felt uncomfortable with the appellant.  However, he chose not to raise the issue with the appellant out of fear that he would be putting himself at risk.


The appellant testified in his own defense.  He admitted picking up LCpl S, but claimed that he did so to reprimand her in a lighthearted fashion about the way she had addressed him.  He also indicated that they both laughed about it.  He stated that he had received annual sexual harassment training and was aware that sexual harassment was prohibited in the Marine Corps.  However, he denied making lewd comments to or about any of his Marines.             

II. Legal and Factual Sufficiency


The appellant contends that evidence is legally and factually insufficient to prove that he violated the instruction against sexual harassment.  We disagree.


We test for legal sufficiency by determining whether, a reasonable fact finder could have found all the essential elements beyond a reasonable doubt, viewing the evidence in the light most favorable to the prosecution.  United States v. Turner, 25 M.J. 324, 324 (C.M.A. 1987).  Under this test, we must draw every reasonable inference from the record in favor of the prosecution.  United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991).  We test for factual sufficiency by determining whether we, ourselves, are convinced of the appellant's guilt beyond a reasonable doubt, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses.  Turner, 25 M.J. at 325.  Having carefully considered all of the evidence of record with these standards in mind, we determined that the evidence is legally and factually sufficient.


The elements of the offense in this case are as follows: (1) there was in effect a certain lawful general order or regulation; (2) the accused had a duty to obey it; and (3) the accused violated or failed to obey the order or regulation.  Manual for Courts-Martial, United States (1998 ed.), Part IV, ¶ 16b(1).


The appellant was convicted of violating SECNAVINST 5300.26C by sexually harassing LCpl S in the following manner:

by picking her up, holding her upside down and spinning her around[;] dropping sunflower seeds down her blouse . . . and then stating "[D]id you get all those little things out of there?  Are those two big things still there?" or words to that effect[;] . . . and making obscene gestures to other Marines concerning PFC [S] when she was in the area.

Charge Sheet; Record at 390.


Paragraph 8a of SECNAVINST 5300.26C states, in pertinent, part: "No individual in the [Department of the Navy] shall: (1) Commit sexual harassment, as defined in enclosure (1)."  The pertinent portions of the definition are set forth below:

4.  Sexual Harassment.  A form of sexual discrimination that involves unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature when:


c.  Such conduct has the purpose or effect of unreasonably interfering with an individual's work performance or creates an intimidating, hostile or offensive working environment.  This definition emphasizes that workplace conduct, to be actionable as "abusive work environment" harassment, . . . need only be so severe or pervasive that a reasonable person would perceive, and the victim does perceive, the work environment as hostile or offensive. 

SECNAVINST 5300.26C, Enclosure (1) at ¶ 4.  


Based upon the above definition, the criteria for sexual harassment may be summarized as follows: (1) the accused's verbal or physical conduct must be unwelcome; (2) it must be of a sexual nature; and (3) it must unreasonably interfere with an individual's work performance or create an intimidating, hostile, or offensive working environment that is so severe or pervasive that a reasonable person would perceive that work environment as hostile or abusive, and the victim of the abuse perceives it as such. 


The appellant argues that LCpl S is not a credible witness and that, even if her testimony is believed, his conduct did not meet the criteria for sexual harassment, as set out in the Navy's sexual harassment instruction.  After careful review of the record, we believe that her testimony is very credible and that the evidence is legally and factually sufficient to establish a violation of the general order prohibiting sexual harassment.


According to the instruction, an objective "reasonable person" standard is applied in the following fashion to determine if sexual harassment has occurred:

The test requires a hypothetical exposure of a reasonable person to the same set of facts and circumstances; if the behavior is offensive, then the test is met.  The reasonable person standard considers the complainant's perspective and does not rely upon stereotyped notions of acceptable behavior within that particular work environment.

SECNAVINST 5300.26C, Enclosure (1) at ¶ 2.  


As the appellant points out in this case, LCpl S did not confront him about his conduct towards her and advise him that it was unwelcome.  Although this point is obviously a relevant factor in determining if there was sexual harassment, the instruction does not require such action as a prerequisite for a finding that sexual harassment occurred, nor is it determinative of such a finding in this case.  Taking into account the circumstances in which LCpl S found herself, we determined that it was not unreasonable for this newly-arrived, junior Marine to feel intimidated, as she testified at trial, about confronting her platoon sergeant over this matter.  Finally, any reasonable noncommissioned officer who has received sexual harassment training would know that crude, sexual comments and gestures made to or about a female subordinate--particularly one that he barely knew--are unwelcome.  We have no evidence to indicate that LCpl S did anything to instigate or encourage this type of conduct.  If the appellant thought she would perceive it as anything other than unwelcome, he indulged himself in an unreasonable and flawed assumption.    


As for what the appellant characterizes as the "pile-driver" incident--when he picked LCpl S up and held her upside down--he argues that this incident was not sexual harassment because it was not sexual in nature.  There was testimony that he did the same thing to a male Marine shortly thereafter.  He fails to note, however, that she also testified that he squeezed her head with his knees during that incident.  Taken together with the other incidents involving sexual remarks and gestures alleged in the specification, this incident could reasonably be construed as sexual in nature and part of his pattern of sexual harassment towards her.      


The appellant also argues that his conduct was not so severe or pervasive as to create a hostile work environment and that it did not impact the work environment.  The evidence does not support his argument.  LCpl S was more than just uncomfortable about having to work in the appellant's platoon.  She testified that she did not want to come to work and that she was scared the appellant would continue this type of offensive, intimidating, and abusive behavior towards her.  Thus, we may infer that she, in fact, perceived her work environment to be  hostile.
  This perception cannot be attributed to hypersensitivity on her part because two of the Marines in the platoon testified that they had witnessed the appellant's conduct towards her and were also concerned about its propriety.  After reviewing all of the evidence, we have no difficulty concluding that a reasonable person under similar circumstances would have perceived her work environment to be hostile.  Accordingly, we hold that the evidence is legally and factually sufficient to support the findings of guilty.

II.  Constitutionality of Sexual Harassment Instruction


The appellant next contends that, even if the evidence is sufficient, SECNAVINST 5300.26C is unconstitutionally void for vagueness as applied in his case.  We disagree.


The Due Process Clause of the Fifth Amendment requires that a statute or regulation not be so vague that one cannot determine its meaning.  United States v. Brown, 45 M.J. 389, 394 (1996).  These protections in the Due Process Clause extend to servicemembers.  United States v. Graf, 35 M.J. 450, 454 (C.M.A. 1992).  In United States v. Peszynski, 40 M.J. 874, 878 (N.M.C.M.R. 1994), we addressed some of the considerations underlying the void for vagueness doctrine:

A fundamental feature of due process of law is that one's guilt or innocence of a criminal accusation be determined by objective, clearly understood standards of criminality.  Smith v. Goguen, 415 U.S. 566 (1974).  This feature is bound closely to another central theme of due process -- that criminal statutes and implementing regulations provide fair notice to the public that certain proscribed behavior is subject to criminal sanction.  Parker v. Levy, 417 U.S. 733 (1974). 


In United States v. Swan, 48 M.J. 551 (N.M.Ct.Crim.App. 1998), we examined the constitutionality of the instruction's previous version, SECNAVINST 5300.26B of 6 January 1993, facially and as-applied.  The substantive provisions in the current instruction determining sexual harassment remain essentially the same.  We held that the instruction was not unconstitutionally vague.  It adequately defined sexual harassment and, "[a]lthough perhaps somewhat 'imprecise,' the standards contained in the instruction are 'comprehensible,'" Swan, 48 M.J. at 555 (quoting Parker, 417 U.S. at 755).  We also held the instruction was applied appropriately to the appellant, based upon the following determination:

As an 11-year veteran and supervisor, there is no question but that he should have been well aware that he was not to solicit his subordinates for sex or engage in [unwelcome] sexual banter or activities which would likely make them uncomfortable.  Nor could he have had any doubt that his actions in this case crossed well over the line into the area of criminal behavior.

Swan, 48 M.J. at 556.


In discussing the range of workplace behaviors that may constitute sexual harassment, the instruction utilizes a "traffic light illustration . . . in which behaviors are divided into three zones, corresponding to a traffic light."  SECNAVINST 5300.26C, Enclosure (2) at ¶ 4.  It goes on to provide examples of "green zone" behavior that is not sexual harassment, "yellow zone" behavior that may be sexual harassment, and "red zone" behavior that is sexual harassment.  The appellant claims that his alleged conduct falls in the area of "yellow zone" behavior, examples of which include:

[V]iolating personal space, whistling, questions about personal life, lewd or sexually suggestive comments, suggestive posters or calendars, off-color jokes, leering, staring, repeated requests for dates, foul language, unwanted letters or poems, or sexually suggestive touching or gesturing.

Id. at ¶ 4b.


Since "yellow zone" behavior may, but does not always, constitute sexual harassment, the appellant argues that the instruction fails to provide concrete standards for determining when "yellow zone" behavior becomes criminal, thereby allowing such determinations to be "based solely on the vagaries of a particular judge, set of members, or the convening authority."  Appellant's Brief of 28 Sep 2001 at 8. 


Although the instruction implies that not all "yellow zone" behavior constitutes sexual harassment, it also provides an objective, three-prong test for determining when it constitutes sexual harassment.  As applied to this case, the behavior must be unwelcome, sexual in nature, and unreasonably interfere with an individual's work performance or create a hostile work environment.  SECNAVINST 5300.26C, Enclosure (1) at ¶ 4.  Thus, the instruction establishes a clear standard for distinguishing between permissible and impermissible behavior. 

Finally, given the sexual harassment training that servicemembers regularly receive under this instruction and the visibility given by the media of then-recent military cases involving sexual harassment, the appellant--an experienced supervisor, as well as a senior noncommissioned officer, with 14 years of service in the Marine Corps--cannot reasonably claim that he did not know this type of workplace conduct towards a subordinate was sexual harassment.  If the junior Marines knew his conduct towards LCpl S was improper, the appellant should have known, as well.  Accordingly, we hold that the instruction at issue is not unconstitutionally void for vagueness as applied.  

III. Conclusion

 
We affirm the findings and sentence, as approved on review below.


Senior Judge FINNIE and Judge Ritter concur.






   For the Court






   R.H. TROIDL






   Clerk of Court   

	








� "If the behavior produces a work atmosphere which is offensive, intimidating, or abusive to another person, whether or not work performance is affected, a type of sexual harassment called 'hostile environment' has occurred."  SECNAVINST 5300.26C, Enclosure (2) at ¶ 3c(2).
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