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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

DORMAN, Chief Judge:  

A military judge, sitting as a special court-martial, convicted the appellant, pursuant to his pleas, of unauthorized absence and wrongful use of marijuana, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a.  The appellant was sentenced to 60 days confinement and a bad-conduct discharge.  The convening authority approved the sentence as adjudged.  


This is the second time we have considered this case.  On 11 October 2002, we affirmed the findings and sentence following our review of the record without benefit of briefs by counsel.  On 17 October 2002, the appellant submitted a Motion to Reconsider along with a Brief and Assignments of Error.  On 30 October 2002, we granted the appellant’s Motion to Reconsider.  We have now carefully reconsidered the record of trial, the appellant’s assignments of error, and the Government’s answer, in accordance with Articles 59(a) and 66(c), UCMJ.  We again conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  

Ineffective Assistance of Counsel


In his first assignment of error, the appellant asserts that he was denied effective assistance of counsel when he followed trial defense counsel’s advice and waived his statute of limitations defense, which would otherwise have been a bar to prosecution of the unauthorized absence offense.  The appellant asks this Court to reverse the findings and sentence, and dismiss the charges.  We disagree.

In Strickland v. Washington, 466 U.S. 668 (1984), the United States Supreme Court set forth the standard for reviewing claims of ineffective assistance of counsel on appeal.  The court stated:



     A convicted defendant's claim that 

counsel's assistance was so defective as 

to require reversal of a conviction . . . 

has two components.  First, the defendant 

must show that counsel's performance was

deficient.  This requires showing that 

counsel made errors so serious that counsel 

was not functioning as the "counsel" 

guaranteed the defendant by the Sixth 

Amendment.  Second, the defendant must show 

that the deficient performance prejudiced 

the defense.  This requires showing that 

counsel's errors were so serious as to 

deprive the defendant of a fair trial, a 

trial whose result is reliable.  Unless a

defendant makes both showings, it cannot be 

said that the conviction . . . resulted from 

a breakdown in the adversary process that 

renders the result unreliable.

Strickland, 466 U.S. at 687.  These same standards are equally applicable before this court.  United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987).  It is strongly presumed that counsel are competent in the performance of their duties.  United States v. Cronic, 466 U.S. 648, 658 (1984).  "Acts or omissions that fall within a broad range of reasonable approaches do not constitute a deficiency."  United States v. Dewrell, 55 M.J. 131, 133 (C.A.A.F. 2001).  Moreover, we will "strongly presume that counsel has provided adequate assistance."  United States v. Russell, 48 M.J. 139, 140 (C.A.A.F. 1998)(quoting Strickland, 466 U.S. at 690).  Thus, in order to demonstrate ineffective assistance of counsel, an appellant "must surmount a very high hurdle."  United States v. Smith, 48 M.J. 136, 137 (C.A.A.F. 1998)(quoting United States v. Moulton, 47 M.J. 227, 229 (C.A.A.F. 1997)).    

     Upon our initial review of this case, we issued an order to the Government to ask the trial defense counsel why he advised the appellant to waive the statute of limitations defense.  We did so because we had initially “determined that the appellant’s allegations of ineffective assistance of counsel, if unrebutted, would overcome the presumption of competence.”  Court Order of 9 Jul 2003.  In response to the court order the Government submitted an affidavit from the trial defense counsel, which sheds no light on the issue before us.  In essence, the trial defense counsel has no recollection of having advised the appellant to waive the defense or even if the defense had any merit.  Affidavit of Capt. J.P. McHenry, USMCR of 10 Jul 2003.  Nevertheless, the issue was addressed in the record of trial and the issue was waived.  

     In appellant’s case, he affirmatively waived the statute of limitations defense.  When asked by the military judge if he understood that the statute of limitations would act as a bar to prosecution if not waived, the appellant answered that he understood.  Record at 14.  He further stated that, having consulted with his counsel, he chose to waive the defense.  Id.  Although this court had initially concluded that “the appellant’s allegations of ineffective assistance of counsel, if unrebutted, would overcome the presumption of competence,” Court Order of 9 Jul 2003, we are also guided by the principle that this court “will not second-guess the strategic or tactical decisions made at trial by defense counsel.”  United States v. Morgan, 37 M.J. 407, 410 (C.A.A.F. 1993); United States v. Rivas, 3 M.J. 282, 289 (C.M.A. 1977); see also United States v. Anderson, 55 M.J. 198, 202 (C.A.A.F. 2001); United States v. Grigoruk, 52 M.J. 312 (C.A.A.F. 2000).  Although the affidavit of the trial defense counsel does not explain his strategic or tactical reasons for advising the appellant to waive the statute of limitations defense in this case, since the issue was discussed on the record it is clear to us that there were such reasons.
  Given the affirmative waiver contained in the record of trial, we will not second-guess the strategic and tactical decisions made at or before trial.      

     We find that the appellant knowingly and voluntarily waived the statute of limitations defense.  Furthermore, the appellant has not made an adequate showing that trial defense counsel was deficient, and that counsel’s actions resulted in prejudice as required by Strickland.   

Sentence Appropriateness


The appellant also asserts that the bad-conduct discharge is inappropriately severe given the nature of the offenses of which he was convicted.  The appellant requests that this court set aside that portion of the sentence that includes a bad-conduct discharge.  We decline to do so.  


A court-martial may impose any legal sentence it deems appropriate.  United States v. Turner, 14 C.M.A. 435, 437, 34 C.M.R. 215, 217 (1964); Rule for Courts-Martial 1002, Manual for Courts-Martial, United States (1998 ed.).  An appropriate sentence results from an “individualized consideration” based upon the “nature and seriousness of the offense and the character of the offender.”  United States v. Rojas, 15 M.J. 902, 919 (N.M.C.M.R. 1983)(citing United States v. Snelling, 14 M.J. 267 (C.M.A. 1982), aff’d, 20 M.J. 330 (C.M.A. 1985)).  Courts of Criminal Appeals are tasked with determining sentence appropriateness, as opposed to bestowing clemency, which is the prerogative of the convening authority.  United States v. Healy, 26 M.J. 394, 395 (C.M.A. 1988); R.C.M. 1107.  A sentence should not be disturbed on appeal, “unless the harshness of the sentence is so disproportionate as to cry out for sentence equalization.”  United States v. Usry, 9 M.J. 701, 704 (N.C.M.R. 1980).  


In the instant case, the appellant admitted that he voluntarily absented himself from his unit for nearly 3 years and smoked marijuana.  He received a sentence far less than the maximum sentence allowed for his offenses.
  The appellant’s assignment of error amounts to nothing more than a request for clemency.  Before passing sentence, the military judge had the opportunity to consider the appellant’s service record, his unsworn statement, and other evidence presented in extenuation and mitigation.  The appellant raises nothing new before this court.  We do not believe the sentence, as adjudged and approved below, was inappropriately severe.  Granting sentence relief at this point would be to engage in clemency, which is the prerogative of the CA.  Healy, 26 M.J. at 395-96.  We find the sentence to be appropriate.  ​See, Schlesinger v. Councilman, 420 U.S. 738, 760 n.34 (1975); United States v. Hundley, 56 M.J. 858, 859 (N.M.Ct.Crim.App. 2002); United States v. Fitzgerald, 13 M.J. 643, 646 (N.M.C.M.R. 1982).

Post-Trial Processing Delay

The appellant also contends that, despite the absence of demonstrated prejudice, the post-trial processing of this case warrants relief.  He notes that it took over one and one-half years (545 days) to go from trial to this court for appellate review in this 50-page guilty-plea case.  The appellant requests that this court disapprove the bad-conduct discharge.  We decline to do so. 

An “appellant has a right to a speedy post-trial review of his case.”  United States v. Williams, 55 M.J. 302, 305 (C.A.A.F. 2001).  In reviewing a case where there is an alleged excessive delay in its post-trial processing, this court must determine whether the excessive delay materially prejudiced the appellant, thus requiring a remedy under Article 59(a), UCMJ.  United States v. Tardif, 57 M.J. 219, 223-24 (C.A.A.F. 2002).  If there is no material prejudice to the appellant, then this court is “required to determine what findings and sentence ‘should be approved,’ based on all the facts and circumstances reflected in the record, including the unexplained and unreasonable post-trial delay.”  Id. at 224; see Art. 66(c), UCMJ.  However, “[a]ppellate relief under Article 66(c) should be viewed as the last recourse to vindicate, where appropriate, an appellant’s right to timely post-trial processing and appellate review.”  Tardiff, 57 M.J. at 225.  


The appellant bears the burden of proving the post-trial delay was unreasonable.  However, should this court find there was unreasonable post-trial delay in this case, unreasonable delay alone does not entitle the appellant to relief under Articles 59(a) or 66(c), UCMJ.  First, the appellant has not shown that he suffered any actual prejudice.  Second, he fails to indicate what, if anything, in the entire record entitles him to relief under Article 66(c), UCMJ.  Tardif, 57 M.J. at 224.  

In this case, the appellant can only cite unreasonable delay as a basis for relief.  Because the appellant fails to establish any other facts or circumstances in the entire record as a basis for relief, we find that this is an inappropriate case for this court to exercise it’s “‘broad power to moot claims of prejudice

.... ’” under Article 66(c), UCMJ.  United States v. Wheelus, 49 M.J. 283, 288 (C.A.A.F. 1998).  Therefore, we deny the appellant’s request that we disapprove the bad-conduct discharge.  

Improperly-Convened Court-Martial


In his final assignment of error, the appellant contends that the officer who convened his special court-martial, the Commanding Officer, Headquarters and Support Battalion, School of Infantry, Marine Corps Base, Camp Pendleton, California, did not have the authority to do so.  We disagree.  Rather, we find that this Court’s holding in United States v. Hundley, 56 M.J. 858, 859 (N.M.Ct.Crim.App. 2002), rev. denied, 57 M.J. 311 (C.A.A.F. 2002), correctly resolved this issue.  Therefore, the appellant’s assignment of error is without merit.

Conclusion


Accordingly, we affirm the findings and sentence, as approved on review below.  


Judge VILLEMEZ and Judge HARRIS concur.



For the Court

R.H. TROIDL

Clerk of Court

� We note that the appellant was initially charged with an unauthorized absence that ran from 2 November 1982 until he was apprehended on 13 January 1999.  The appellant was brought to trial 8 March 1999, at which time he plead guilty to an unauthorized absence that ran from 2 November 1982 until 27 August 1985.  Prior to findings, the Government moved to dismiss the remaining period of 28 August 1985 until 13 January 1999, and the aggravating language concerning apprehension.  The appellant’s pleas were consistent with the terms of his pretrial agreement. 


  


� The maximum sentence for the offenses of which the appellant was convicted is confinement for six months, forfeiture of two-thirds pay per month for a period of 6 months, and a bad-conduct discharge from the Marine Corps.  
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