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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of conspiracy to violate a lawful general regulation proscribing illegal relationships between training cadre and trainees, violation of the same lawful general regulation (three specifications), sodomy, and adultery, in violation of Articles 81, 92, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 892, 925, and 934 [hereinafter UCMJ].  The approved sentence was confinement for two years and reduction to the grade of Private E1.


The case is before the court for mandatory review pursuant to Article 66, UCMJ.  Appellate defense counsel assert two errors in the case and appellant has raised matters pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Because of our disposition of one allegation of error, we need not consider the other matters at this time.  


Appellant asserts that prejudicial error occurred when the judge advocate, who acted as assistant trial counsel during the trial, signed, as acting staff judge advocate, an addendum to the staff judge advocate’s post-trial recommendation to the convening authority.  We agree.  The staff judge advocate’s recommendation (SJAR), required by Rule for Courts-Martial [hereinafter R.C.M.] 1106(a), was signed by the staff judge advocate.  Appellant’s response pursuant to R.C.M. 1106(f)(4) included at least five allegations of legal error in the trial, and substantial materials relating to his clemency request.  In response to appellant’s submission, the assistant trial counsel prepared and signed an addendum to the SJAR, pursuant to R.C.M. 1106(f)(7), which summarily concluded that “no corrective action is required on the findings or sentence.”  


Article 6(c), UCMJ, and R.C.M. 1106(b) preclude an officer who acted as assistant trial counsel in a case from later acting as the staff judge advocate or legal officer to the convening authority in the same case.  In this case, the officer who prepared and signed the addendum to the SJAR was statutorily disqualified from advising the convening authority.  See United States v. Powell, 49 M.J. 460, 465 (1998); cf. United States v. Finster, 51 M.J. 185 (1999)(prejudicial plain error for an unqualified enlisted sailor to prepare the SJAR); United States v. Hensley, 52 M.J. 391 (2000)(preparation of SJAR by a legal officer who was not the convening authority’s legal advisor was error).  A judge advocate who advocated certain positions on issues at trial is in no position to objectively evaluate those same issues when advising the convening authority.  Further, appellant had no opportunity to object; the addendum was not served on him for comment.  We deem it appropriate to start the entire post-trial process again, rather than returning the record only for a new addendum and action.  


The action of the convening authority, dated 15 May 1998, is set aside.  The record of trial will be returned to The Judge Advocate General for preparation of a new post-trial recommendation and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.
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