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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

HARTY, Judge:

     In accordance with his pleas, the appellant was convicted at a general court-martial before a military judge alone of attempt to possess with intent to distribute LSD, attempt to possess with intent to distribute ecstacy, conspiracy to distribute LSD, and wrongful possession of LSD, in violation of Articles 80, 81, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 881, and 912a.  His sentence included a dishonorable discharge, confinement for 30 months, and reduction to E-1.  In accordance with the pretrial agreement, the convening authority approved the sentence as adjudged, but suspended all confinement in excess of 23 months for the period of confinement served plus 12 months. 


We have carefully considered the record of trial, the appellant’s assignments of error,
 and the Government’s response. Because of the action taken on unassigned errors, we need not address the assigned errors.


Although though not assigned as error, we note some peculiarities in this case.  First, we note that the two specifications under the Additional Charge were modified after preferral, and those modifications do not appear to be minor changes.  Second, the military judge failed to advise the appellant of the elements of the offenses as modified.  Third, it appears the appellant was advised of the wrong maximum term of confinement to which he was subject.  Finally, the staff judge advocate’s recommendation incorrectly advises the convening authority of the findings in this case. 

Additional Charge


On 29 February 2000, the Additional Charge and two specifications thereunder were preferred against the appellant.   These offenses were initially preferred as attempts to possess LSD and ecstasy.  On 1 March 2000, the two specifications were modified by pen and ink to allege both attempted possessions were done with the intent to distribute the drugs.  There was no subsequent preferral of the amended language.  Charge Sheet.  On 4 March 2000, the Article 32, UCMJ, Investigating Officer issued his report.  


On 24 March 2000, the initial Article 39(a), UCMJ, session was called to order.  The military judge noted the pen-and-ink changes to the Additional Charge, and the Defense did not object to the changes when given an opportunity.  Record at 6.  That court session adjourned and the court re-opened with a new military judge on 21 April 2000.  Id. at 11.  The appellant plead guilty to the Additional Charge and the two specifications thereunder.  Id. at 12.  Thereafter, the military judge asked the appellant what advice he has been given regarding the maximum punishment that he was facing.  The trial defense counsel indicated that it included confinement for 50 years; the Government and the military judge concurred.  Id. at 15.  When the military judge advised the appellant of the elements of the offenses listed under the Additional Charge, she failed to advise the appellant of the element that was added, that being the intent to distribute the drugs.  Id. at 20-21.  The inquiry into these charges did not address the intent to distribute element.  Id. at 25-27.  The only reference to the intent to distribute is in the stipulation of fact.  Prosecution Exhibit 1 at 4.  The military judge did refer to the stipulation during the providence inquiry by asking, “[i]s there anything from the stipulation, page three, and to the end that you need to clarify or add or subtract?”  The appellant responded in the negative.  Record at 26.  


We need not decide whether the modified portions of the specifications under the Additional Charge needed to be preferred anew, because the appellant never objected to the modifications when given an opportunity.  See generally United States v. Smith, 49 M.J. 269 (1998).  Additionally, if this could not be seen as his consent to the modifications, our determination of the issue below resolves the issue.

Failure to Advise the Appellant of the Elements as Modified


Based upon the record in this case, we believe that the appellant was found guilty of the Additional Charge and both specifications thereunder, as reflected before the modifications.

[T]he record of trial . . . must reflect not only that

the elements of each offense charged have been explained 

to the accused but also that the military trial judge or

the president has questioned the accused about what he

did or did not do, and what he intended (where this is pertinent), to make clear the basis for a determination

by the military trial judge or president whether the acts

or the omissions of the accused constitute the offense or offenses to which he is pleading guilty.  

United States v. Care, 18 C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969). 

The requirements of Care have been codified in Rule for Courts-Martial 910(c)(1), Manual for Courts-Martial, United States (2000 ed.), in pertinent part as follows:  

(c) Advice to accused.  Before accepting a plea of guilty, the military judge shall address the accused personally and inform the accused of, and determine that the accused understands, the following:

(1) The nature of the offense to which the plea is offered, the mandatory minimum penalty, if any, provided by law, and the maximum possible penalty provided by law; 

Discussion

The elements of each offense to which the accused pleaded guilty should be described to the accused. . . .


Because the military judge failed to explain all the elements of the offense to the appellant, and failed to inquire into the facts of the intent to distribute element, we cannot agree with the staff judge advocate and convening authority that he was found guilty of that element of Specifications 1 and 2 of the Additional Charge.  See Staff Judge Advocate’s Recommendation of 2 Mar 2001 and General Court-Martial Order Number 21-00 of 1 Apr 2001.  To ensure compliance with the applicable provision of law, we set aside the language “with the intent to distribute” in Specifications 1 and 2 of the Additional Charge. 


This leads us to another issue, whether the appellant’s pleas were provident given that he was advised that he was subject to possible confinement for 50 years, when in fact, his maximum exposure to confinement was 30 years.

Before setting aside a guilty plea as improvident, we must first find "a substantial basis in law and fact" to question the validity of the plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)(internal quotes omitted).  An accused's guilty plea must be voluntary before the court can accept it.  R.C.M. 910(d).

Our superior Court has held that:

A plea of guilty may be improvident because it is predicated upon a substantial misunderstanding on the accused's part of the maximum punishment to which he is subject.  Although we have rejected a mathematical formula to determine what misunder-standing amounts to a substantial misunder-standing, we will take into consideration all the circumstances of the case . . . to determine whether the misapprehension of the maximum sentence affected the guilty plea, or whether that factor was insubstantial in [appellant's] decision to plead guilty. 

United States v. Mincey, 42 M.J. 376, 378 (1995)(internal quotes and citations omitted)(citing United States v. Hemingway, 36 M.J. 349, 352-53 (C.M.A. 1993)).

Our superior Court has also held that "a substantial misapprehension of the maximum punishment can vitiate the providence of a plea of guilty."  United States v. Hunt, 10 M.J. 222, 223 (C.M.A. 1981).  In Hunt, however, the Court found Hunt's guilty pleas to be provident, where he pled guilty under the mistaken belief that the maximum confinement that could be adjudged was 13 years, even though the actual punishment he could have received was only 3 1/2 years.  In United States v. Poole, 26 M.J. 272 (C.M.A. 1988), there was an even greater difference in the actual maximum confinement and the advice provided the accused.  There the Court upheld the providence of the pleas where the military judge advised the accused--and all the parties at trial agreed--that the maximum sentence included confinement for 21 years and a dishonorable discharge.  The actual maximum sentence, however, included confinement for 3 1/2 years and a bad-conduct discharge.  Poole, 26 M.J. at 273.  In Poole, the Court, quoting Hunt, 10 M.J. at 223-24, stated that in reviewing such issues it looks "to all the circumstances of the case presented by the record . . . to determine whether the misapprehension of the maximum sentence affected the guilty plea, or whether that factor was insubstantial in his decision to plead."  Poole, 26 M.J. at 274.  In Hemingway, the Court found that an overstatement by the military judge of ten years as to the maximum confinement did not render the pleas improvident.  Hemingway, 36 M.J. at 353.  Finally, in a recent case, our superior Court found an appellant's pleas provident where the maximum sentence to confinement was overstated by 25 1/2 years.  United States v. Russell, 50 M.J. 99, 100 (1999).  By contrast, the appellant's misunderstanding was not as great.  The appellant’s pretrial agreement placed a cap on confinement for 23 months.  We find that overstating the maximum punishment that he could receive from 30 years to 50 years is not enough to call into question the voluntariness of the appellant's pleas.

Reassessment of Sentence


Additionally, we do not believe that this error requires a new sentencing hearing.  We note that the military judge, although apparently sharing the mistaken belief as to maximum confinement, advised the appellant as to the Additional Charge without reference to the intent to distribute, and conducted the inquiry accordingly.  Although both counsel reference the attempts to possess with intent to distribute offenses in their arguments on sentence, it must be noted that the appellant properly was found guilty of conspiracy to distribute LSD, a most serious drug offense.  Therefore, we believe the other comments had less impact.  We believe that we can reassess the sentence appropriately following the guidance in United States v. Cook, 48 M.J. 434 (1998), United States v. Peoples, 29 M.J. 426 (C.M.A. 1990), and United States v. Sales, 22 M.J. 305 (C.M.A. 1986).  Upon reassessment, we affirm a sentence which includes confinement for 20 months, reduction to pay grade E-1, and a bad-conduct discharge.

Misleading Staff Judge Advocate's Recommendation


We also note that because of error that occurred at trial, the convening authority was misled regarding the actual offenses to which the appellant was convicted.

Before a convening authority takes action on a court-martial which includes a sentence to a punitive discharge, that convening authority’s staff judge advocate shall forward a recommendation (SJAR) to the convening authority.  R.C.M. 1106(a).  The purpose of the SJAR is to assist the convening authority in deciding what action to take on the sentence in the exercise of command prerogative.  R.C.M. 1106(d)(1).  The importance of an accurate SJAR is apparent: whereas the convening authority may consider the record of trial before taking action, he or she shall consider the SJAR.  R.C.M. 1107(b)(3). 

Rule for Courts-Martial 1106(d) sets forth the minimum requirements for the SJAR.  Among other things, the SJAR shall include concise information as to the findings and sentence adjudged by the court-martial, a statement of the nature and duration of any pretrial restraint, and the effect of a pretrial agreement on the convening authority’s action.

Unless it is plain error, an error in the SJAR is waived if counsel for the accused fails to comment on it in a timely manner.  R.C.M. 1106(f)(6).  "Plain error" lacks a fixed definition.  It has been described variously as error that is "both obvious and substantial," that is "particularly egregious," that "seriously [affects] the fairness, integrity, or public reputation of judicial proceedings," or that "requires appellate intervention to prevent a miscarriage of justice, protect the reputation and integrity of the court, or to protect a fundamental right of the accused."  United States v. Lowry, 33 M.J. 1035, 1037-38 (N.M.C.M.R. 1991)(internal citations omitted).  There is no hard and fast rule as to what errors in an SJAR constitute plain error, but "misadvice as to both findings and pleas" has been held to constitute plain error.  Id. (citing United States v. McLemore, 30 M.J. 605 (N.M.C.M.R. 1990)).  Factors to consider in determining whether an error is plain error include: (1) whether the error is an omission or an affirmative misstatement; (2) whether the matter is material and substantial; and (3) whether there is reasonable likelihood that the convening authority was misled by the error.  Id. at 1038.

Here the trial defense counsel was served with the SJAR and indicated that he did intend to comment upon it.  Receipt of service of the SJAR of 5 Mar 2001.  On 28 March 2001, he submitted his matters, however, he failed to raise this issue.  We find the issue waived in the absence of plain error.  Here, we find plain error and set aside the convening authority’s action and remand for new post-trial processing.  

The SJAR clearly misstates the substance of the Additional Charge as to pleas and findings.  Charges, pleas, and other matters must be reported accurately to the convening authority to protect an accused’s rights, recognizing that a service member’s best chance for post-trial relief is the convening authority.  United States v. Wilson, 9 C.M.A. 223, 226, 26 C.M.R. 3, 6 (1958).  Post-trial clemency still plays a vital role in the military justice system, even where a pretrial agreement has been struck.  United States v. Wheelus, 49 M.J. 283, 287 (1998).  "The exercise of the convening authority's powers respecting sentence are vital to the accused and the administration of discipline.  Therefore, the importance of an informed convening authority cannot be overstated."  Lowry, 33 M.J. at 1039.  In this case, we cannot say that the convening authority, after being properly advised, would not have exercised his command prerogative of clemency.

Conclusion

Accordingly, we set aside the CA's Action and return the record of trial to the Judge Advocate General of the Navy, for remand to an appropriate convening authority for the preparation of a new staff judge advocate’s recommendation, convening authority's action, and court-martial order in this case, consistent with the opinion of this Court.  Following those actions, the record will be returned to this court for further review pursuant to Article 66(c), UCMJ. 


Senior Judge OLIVER and Judge VILLEMEZ concur.






   For the Court






   R.H. TROIDL






   Clerk of Court  

� 	I.  "THE UNEXPLAINED DELAYS AT TWO STAGES OF POST-TRIAL PROCESSING . . . WERE EXCESSIVE AND INORDINATE, JUSTIFYING THIS COURT GRANTING RELIEF EVEN ABSENT ANY SHOWING OF PREJUDICE. (Citations omitted)





II. "A DISHONORABLE DISCHARGE IS AN INAPPROPRIATELY SEVERE


PUNISHMENT . . ."





III. "THE STAFF JUDGE ADVOCATE ERRED IN PREPARING HIS ADDENDUM RECOMMENDTAION OF 29 MARCH 2001, BY NOT NOTING AND CHARACTERIZING APPELLANT’S COMMENTS AND ALLEGATIONS . . . AS ALLEGATIONS OF LEGAL ERROR . . ." 
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