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MEMORANDUM OPINION ON REMAND

----------------------------------------------------
Per Curiam:(
A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of attempted larceny (two specifications), conspiracy to commit larceny, and larceny (three specifications), in violation of Articles 80, 81, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 881, and 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for fourteen months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved twelve months of confinement but otherwise approved the adjudged sentence.
We initially reviewed this case under Article 66, UCMJ, and on 11 March 2004 affirmed the findings and sentence.  United States v. Perez, ARMY 20011030 (Army Ct. Crim. App. 11 Mar. 2004) (unpub.).
On 27 May 2004, this case was submitted on its merits to our superior court for review pursuant to Article 67, UCMJ.  Appellant personally submitted additional matters pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  On 30 September 2004, the United States Court of Appeals for the Armed Forces set aside our decision and the convening authority’s action in light of its decision in United States v. Lajaunie, 60 M.J. 280 (C.A.A.F. 2004) (summary disposition), and returned the record of trial “to the Judge Advocate General of the Army for remand to a convening authority for a new action in light of [the] decision in United States v. Emminizer, 56 M.J. 441 (C.A.A.F. 2002).”  United States v. Perez, 60 M.J. 349 (C.A.A.F. 2004).  On 17 February 2005, the convening authority signed a new action and again approved a sentence to a bad-conduct discharge, confinement for twelve months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority also properly adjusted the effective date of the approved deferment of adjudged forfeitures so that it coincided with the effective date of the approved waiver of automatic forfeitures.

The case is again before the court for review under Article 66, UCMJ.  Appellate defense counsel now urge this court to disapprove the adjudged and approved forfeiture of all pay and allowances.  In a single assignment of error, counsel aver that “the convening authority, while waiving automatic forfeitures under Article 58b, UCMJ, did not suspend or disapprove the adjudged forfeitures.”  The requested relief is not warranted in this case for the following reasons.


On 13 November 2001, a military judge adjudged appellant’s sentence, which included confinement for fourteen months and forfeiture of all pay and allowances.  Appellant’s forfeitures went into effect on 27 November 2001.  See UCMJ arts. 57(a)(1) and 58b(a)(1); Emminizer, 56 M.J. at 442-43.  In a single pre-action document, signed on 30 November 2001, the convening authority approved deferment of appellant’s adjudged forfeitures—without stating an effective date—and waiver of appellant’s automatic forfeitures for six months, effective 27 November 2001.  However, in his 30 July 2002 action, the convening authority affirmatively stated that the deferment was effective 30 November 2001.  
Although appellate defense counsel have not asserted that appellant’s forfeitures were actually excessive, the waiver may have been ineffective from 27 November 2001 to 30 November 2001 because the forfeitures may not have been deferred during this period.  The six-month waiver of automatic forfeitures expired prior to the convening authority’s initial action on 30 July 2002, so disapproval or suspension of adjudged forfeitures was not required to ensure that appellant received the full benefit of the waiver.**

We agree with appellate government counsel that the convening authority’s 17 February 2005 action cured any possible defect in his predecessor’s action.  In the new action, the convening authority retroactively extended the effective date of the approved deferment of adjudged forfeitures from 30 November 2001 back to 27 November 2001.  This date coincides with the effective starting date of the waiver.

On consideration of the entire record, including consideration of the issues personally specified by the appellant, we hold the findings of guilty and the sentence as approved by the convening authority correct in law and fact.  Accordingly, those findings of guilty and the sentence are affirmed.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
( Senior Judge Harvey took final action in this case prior to his retirement.





** The convening authority may exercise his power to disapprove or suspend adjudged forfeitures when he takes formal action on the sentence, not before.  See  UCMJ art. 60(c)(2); Emminizer at 442-43; UCMJ art. 60(c)(2).  In this case, the approved six-month waiver of automatic forfeitures began and ended before the convening authority took action.  Therefore, disapproval or suspension of adjudged forfeitures at action would have had no practical effect upon appellant’s fully executed pre-action waiver.
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