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BAIME, Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of violating a lawful general regulation by wrongfully transporting and storing a privately-owned weapon in his vehicle and committing adultery on divers occasions, in violation of Articles 92 and 134, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 892 and 934.  A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of conspiring to commit premeditated murder, premeditated murder, and obstructing justice, in violation of Articles 81, 118, and 134, UCMJ, 10 U.S.C. §§ 881, 918, and 934.  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for life without the possibility of parole, forfeiture of all pay and allowances, and reduction to Private E1.


On 21 December 2007, we affirmed the findings and sentence.  United States v. Diamond, 65 M.J. 876 (Army Ct. Crim. App. 2007).  On 23 January 2009, our superior court granted appellant’s petition for review on the following issue:

WHETHER THE NAMED CO-CONSPIRATOR, MICHELLE THEER, PAID APPELLANT’S CIVILIAN DEFENSE COUNSEL RETAINER AND, IF SO, WHETHER THIS CONFLICT OF INTEREST WAS DISCLOSED TO THE COURT.

The United States Court of Appeals for the Armed Forces remanded the case to us “for further appellate inquiry on the granted issue.”  After receiving multiple competing post-trial affidavits concerning the answers to the questions posed in the remanded issue, on 17 December 2009, we returned the record of trial to The Judge Advocate General and ordered a limited hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).  Our 17 December 2009 order is attached to this opinion as Appendix 1.  On 22 and 23 February 2010, the original military judge presided over a DuBay hearing at Fort Bragg, North Carolina.   


After careful review of the entire record of trial, all post-trial submissions, our original opinion, and the DuBay hearing, we answer the remanded issue in favor of the government and affirm the findings and sentence.
FACTS


Our original opinion contains a detailed description of the facts surrounding the murder of Dr. Michelle Theer’s husband, United States Air Force Captain (Capt.) Frank M. Theer.  See Diamond, 65 M.J. at 877-82.  A recitation of the facts is not necessary, but for purposes of this opinion, it is important to know appellant was convicted of conspiring with Dr. Theer to murder Capt. Theer, and Dr. Theer was ultimately convicted in the Superior Court Division of the State of North Carolina court for the first-degree murder of her husband and sentenced to life in prison. 


Post-trial, appellant alleged Dr. Theer paid the retainer fee for his civilian defense counsel, Messrs. Coy Brewer and Ronnie Mitchell, which created a conflict of interest.  He also alleged counsel never disclosed this conflict to the court.  After our superior court remanded the case to us, we ordered affidavits from Messrs. Brewer and Mitchell, who denied Dr. Theer paid the retainer.  Appellant also submitted affidavits from numerous family members alleging Dr. Theer paid the retainer fee.  Faced with competing affidavits, we ordered a DuBay hearing.
 


During the DuBay hearing, appellant testified he was in pretrial confinement at Camp Lejeune and during an appointment he asked Mr. Brewer how appellant was going to pay his retainer fee. Appellant testified he was told “Don’t worry about it,” and “that Michelle took care of everything and that all I needed to know was to keep my mouth shut and they would contact me at Camp Lejeune and we went from there.”  In contrast, both Mr. Brewer and Mr. Mitchell testified they were not aware of the retainer’s source. 
After the conclusion of the DuBay hearing, the military judge made findings of fact and conclusions of law and attached them to the DuBay record.  Most important and relevant to the first part of the remanded issue, the military judge found “Ms. Theer paid the retainer fee of $1,500 for the appellant with money orders,” and “Neither Mr. Brewer nor Mr. Mitchell was aware that Ms. Theer was the source of funds for the retainer fee.  Neither Ms. Theer nor the appellant told either Mr. Brewer or Mr. Mitchell that Ms. Theer was the source of the funds for the retainer fee.”  Pertaining to the issue of disclosure, the military judge found:

The civilian defense counsel did not discuss Ms. Theer as the source of the funding with the appellant since Ms. Theer was not known to be the source of the funds for the retainer fee.  The civilian defense counsel did not discuss any apparent or actual conflict of interest with the appellant because they were unaware of any such conflict.  The civilian defense counsel did not disclose Ms. Theer’s funding of the retainer fee with the court because they were unaware she was the funding source.

The military judge also found “Ms. Theer did not direct any part of the defense.”  After our review, we find nothing clearly erroneous in these findings of fact and conclusions of law and adopt them in full.  A copy of the findings are attached as Appendix 2 to this opinion.
LAW

Our court reviews the DuBay judge’s factual findings under a clearly erroneous standard.  United States v. Clark, 55 M.J. 555, 560 (Army Ct. Crim. App. 2001).  “Allegations of conflicts of interest during ineffective assistance of counsel inquiries are reviewed de novo.”  United States v. Calhoun, 49 M.J. 485 (C.A.A.F. 1998).
Military accused’s “right to effective assistance of counsel means the right to effective assistance of conflict-free counsel.”  United States v. Carter, 40 M.J. 102, 105 (C.M.A. 1994).  “Defense counsel have an ethical obligation to avoid conflicting representations and to advise the court promptly when a conflict of interest arises during the course of trial.”  Cuyler v. Sullivan, 446 U.S. 335, 346 (1980) (footnote omitted).  “An attorney is bound to disclose to his client every adverse retainer, and even every prior retainer, which may affect the discretion of the latter.”  Mickens v. Taylor, 535 U.S. 162, 182 (2002) (Stevens, J., dissenting) (quoting Williams v. Reed, 29 F. Cas. 1386, 1390 (C.C.Me. 1824)).
“Courts and commentators have recognized the inherent dangers that arise when a criminal defendant is represented by a lawyer hired and paid by a third party, particularly when the third party is the operator of the alleged criminal enterprise.”  Wood v. Georgia, 450 U.S. 261, 268-69 (1981) (footnote omitted).  An attorney can only serve one master.  See Mickens, 535 U.S. at 172; Cuyler, 446 U.S. at 349; Glasser v. United States, 315 U.S. 60, 75 (1942).  One risk is the party paying the fees may have an interest in determining the outcome of the other party’s legal case to assist the payer’s ultimate legal interests.  See Wood, 450 U.S. at 269-70.  

In cases alleging a conflict of interest in an attorney’s representation, “a defendant who raised no objection at trial must demonstrate that an actual conflict of interest adversely affected his lawyer’s performance.”  Cuyler, 446 U.S. at 348.  See also United States v. Thompson, 51 M.J. 434-35 (C.A.A.F. 1999); United States v. Hicks, 52 M.J. 70, 72 (C.A.A.F. 1999).  “[A] defendant who shows that a conflict of interest actually affected the adequacy of his representation need not demonstrate prejudice in order to obtain relief.  But until a defendant shows that his counsel actively represented conflicting interests, he has not established the constitutional predicate for his claim of ineffective assistance.”  Cuyler, 446 U.S. at 349-50 (citations omitted).  

An actual conflict of interest does not always arise when a civilian counsel’s retainer fee is paid by a codefendant.  See Danner v. United States, 820 F.2d 1166, 1170 (11th Cir. 1987).  In Danner, the court found the attorney’s representation at trial was sufficient and free from any conflict after one codefendant paid a portion of the retainer fee for the other codefendant (Danner) if the latter agreed to use his counsel.  Id. Ultimately, both codefendants were represented by different attorneys, but Danner’s attorney was paid from the original fees.  Id.  See also United States v. Wells, 394 F.3d 725 (9th Cir. 2005).  In Wells, one codefendant paid another codefendant’s attorney fees; the issue before the Ninth Circuit was “whether the fee arrangement, which created a theoretical division of loyalties, adversely affected” the attorney’s representation.  Id. at 734.  The court found “no evidence that the fee arrangement affected [the attorney’s] handling of any issue in the case” and concluded the attorney effectively represented his client.  Id. at 736.  

DISCUSSION


The military judge found Dr. Theer paid the retainer fee for appellant’s civilian defense counsel, and the source of the funds was never disclosed to the court because the attorneys were unaware Dr. Theer paid the retainer fee.  Since appellant raised the conflict issue post-trial, he must demonstrate an actual conflict of interest occurred to entitle him to any relief.  Appellant has failed to meet this burden because in this case, no actual or apparent conflict of interest existed.  First, as the military judge found, the civilian defense counsel did not know who paid their retainer fee.  The attorneys’ lack of knowledge allowed them to be “mentally free of competing interests,” and appellant “was afforded conflict-free counsel.”  Carter, 40 M.J. at 106.  Second, Dr. Theer never directed any part of the defense strategy.  In fact, the military judge found her “payment of the retainer fee had no impact on the advocacy by the defense counsel either individually or as a team.”   Third, the amount of the retainer fee, $1,500.00, was “a small percentage of the total amount of the funds paid to Mr. Brewer” compared to the amount of fees paid to the civilian defense team by appellant’s family, $11,500.00.  Simply stated, no division of loyalties existed.


Although we answer both parts of the remanded issue in favor of appellant, unique factors exist denying appellant any relief.  We find although the payment was made by appellant’s co-conspirator, no conflict of interest, and thus, no duty to notify the court existed because civilian defense counsel were unaware Dr. Theer paid the fee in the first place.
  

CONCLUSION
Accordingly, the findings of guilty and the sentence are affirmed.
Senior Judge TOZZI and Judge HAM concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
� See generally United States v. Ginn, 47 M.J. 236, 243 (C.A.A.F. 1997) (“Article 66(c) does not authorize Courts of Criminal Appeals to decide disputed questions of fact pertaining to a post-trial claim, solely or in part on the basis of conflicting affidavits submitted by the parties.”).  


� Appellant was aware Dr. Theer paid the retainer fee when he hired his civilian defense counsel.  However, in light of the fact that those attorneys did not know who paid the fee, we need not decide whether appellant waived his right to object to any alleged conflict or whether that right is even waiveable in this situation.  
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