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HARVEY, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of attempted larceny (two specifications), conspiracy to commit larceny, willful damage to private property (two specifications), marijuana use, marijuana possession (three specifications), larceny (seven specifications), housebreaking (four specifications), and unlawful entry, in violation of Articles 80, 81, 109, 112a, 121, 130, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 881, 909, 912a, 921, 930, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge and confinement for four years.  The convening authority ordered 209 days of confinement credit.  The case is before the court for review under Article 66, UCMJ.    


Three issues merit comment.  First, we agree with appellate government counsel that appellant’s court-martial had jurisdiction.  Second, we disagree with appellate government counsel’s concession that Specifications 2, 4, and 5 of Charge IV, alleging possession of marijuana on 31 August 2001, 4 and 6 September 2001, respectively, should be merged because the marijuana possessed on all three occasions was the product of the same baggie.  Trial defense counsel did not make a motion to merge these three specifications.  Third, we agree with appellate counsel that Specifications 1 and 2 of Charge V, both alleging larceny on 12 August 2001, should be merged because appellant stole the property listed in both specifications at substantially the same place and time.  We will take corrective action on the findings and reassess the sentence in our decretal paragraph.
I.  Jurisdiction
Facts

Appellate defense counsel assert that the record of trial lacks evidence that the officer who referred appellant’s case to general court-martial, Major General (MG) Buford C. Blount, personally chose appellant’s court members.  The 27 November 2001, pretrial advice for appellant’s case states, “I recommend that the case be referred to the court-martial panel previously selected on Court-Martial Convening Order Number [CMCO #] 22, dated 15 July 2001.”  Major General Blount’s endorsement to the pretrial advice on that same date states that the recommendations of the staff judge advocate are approved.  There are no enclosures to the pretrial advice or referral.    

The parties at trial received notice that Brigadier General (BG) Peterson selected the members for appellant’s court-martial, and MG Blount referred appellant’s case to the panel BG Peterson previously selected.  Court-Martial Convening Order Number 22 itself states that a general court-martial is hereby convened and will be constituted with the members listed therein, “BY COMMAND OF BRIGADIER GENERAL PETERSON.”  Block 14 of appellant’s charge sheet states, “Referred for trial to the general court-martial convened by Court-Martial Convening Order Number 22, dated 15 July 2001, subject to the following instructions:  none.  By COMMAND of MAJOR GENERAL BLOUNT.”  Trial defense counsel did not assert that MG Blount had not personally approved the members on CMCO #22 for appellant’s court-martial, or otherwise express any concern(s) about CMCO #22 or jurisdiction.
Discussion
It is well-settled that a convening authority may adopt court members selected by his predecessor in command.  United States v. England, 24 M.J. 816, 817 (A.C.M.R. 1987); see also United States v. Allgood, 41 M.J. 492, 496 (C.A.A.F. 1995) (citing with approval this court’s opinion in England).  Appellate defense counsel do not provide a scintilla of support for their assertion that MG Blount may not have adopted the court members listed on CMCO #22.  “We presume regularity in the action of the convening authority.”  United States v. Hudson, 27 M.J. 734, 735 (A.C.M.R. 1988) (citing United States v. Hodge, 26 M.J. 596 (A.C.M.R. 1988); United States v. Cunningham, 21 M.J. 585 (A.C.M.R. 1985); and United States v. Carman, 19 M.J. 932 (A.C.M.R. 1985)).  As in England, the referral language in the instant case cited a specific CMCO Number listing members appointed by MG Blount’s predecessor in command.  We also find the rationale and decision of our sister court in United States v. Brewick, 47 M.J. 730 (N.M.Ct.Crim.App. 1997) to be persuasive.  Our sister court stated, “While there is no explicit statement of adoption of the selection of court members by the successor-in-command, we are not aware of any authority that so requires.  Allgood certainly does not mandate an explicit adoption statement.”  Id. at 732.  The Brewick court concluded, “To the extent an ‘adoption’ is required or helpful, we can presume as much from his action in sending the charge to that court-martial, absent any evidence to the contrary.”  Id. at 733.  We are satisfied that “the trial counsel’s ‘averments of jurisdiction’, included in the record without objection, are adequate to establish the proper constitution and jurisdiction of the court.”  United States v. Vargas, 47 M.J. 552, 554 (N.M.Ct.Crim. App. 1997) (citing Runkle v. United States, 122 U.S. 543, 556 (1887)).  
II.  Unreasonable Multiplication of the Charges
Facts
Marijuana Possession


Appellant pleaded guilty to Specifications 2, 4, and 5 of Charge IV, alleging possession of unspecified quantities of marijuana on 31 August 2001, 4 and 6 September 2001, respectively.  Appellant said during the providence inquiry that he purchased a baggy containing marijuana on 31 August 2001.  Marijuana left over from this baggy was found in his car on 4 September 2001 (marijuana seeds and a cigarette butt), and in his room on 6 September 2001 (marijuana residue inside a homemade smoking device).  The military judge noted that parts of one marijuana bag were possessed in three different locations.  In response to a question from the military judge, trial defense counsel conceded that it was three possessions, not one.   Trial defense counsel did not make a motion to merge the three marijuana possession specifications into one specification.   
Larceny
Appellant pleaded guilty to Specifications 1 and 2 of Charge V, larceny of military property and larceny of personal property, respectively, from Private First Class SJM’s vehicle on 12 August 2001.  The military judge denied trial defense counsel’s motion to merge these two specifications based on multiplicity and unreasonable multiplication of charges, but he did indicate he would consider them as one specification for sentencing.   
Discussion

Our superior court, in explaining unreasonable multiplication of charges, has urged application of a “reasonableness” standard, stating:

In short, even if offenses are not multiplicious as a matter of law with respect to double jeopardy concerns, the prohibition against unreasonable multiplication of charges has long provided courts-martial and reviewing authorities with a traditional legal standard—reasonableness—to address the consequences of an abuse of prosecutorial discretion in the context of the unique aspects of the military justice system. 

United States v. Quiroz, 55 M.J. 334, 338 (C.A.A.F. 2001).
Marijuana Possession

Appellate government counsel do not oppose merger of the three marijuana specifications and cite United States v. Hernandez, 16 M.J. 674, 676 (A.C.M.R. 1983), where this court found that possession of a portion of a larger cache of marijuana that same day should not be the subject of two separate marijuana possession specifications.  We will, however, exercise our considerable discretion and affirm the three marijuana specifications because appellant pleaded guilty to possession of different amounts of marijuana on three different dates, and trial defense counsel not only failed to object, but also conceded it was three marijuana possessions.  See United States v. Butcher, 56 M.J. 87, 93 (C.A.A.F. 2001) (holding that Courts of Criminal Appeals have a “highly discretionary” power under Article 66(c), UCMJ, which includes the power to determine when the defense has waived or forfeited the issue); Quiroz, 55 M.J. at 338.

Larceny

“When a larceny of several articles is committed at substantially the same time and place, it is a single larceny.”  See Manual for Courts-Martial, United States (2002 ed.), Part. IV, para. 46c(1)(h)(ii); United States v. Coffman, 45 M.J. 669, 671 (Army Ct. Crim. App. 1997) (affirming consolidation of separate larceny specifications involving theft of a wallet and a military identification card from within the stolen wallet).  We will merge the two larceny specifications into one larceny specification in our decretal paragraph.  Quiroz, 55 M.J. at 338.
III.  Conclusion
The remaining assignment of error and the assertion made pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.  Specification 2 of Charge V is set aside and dismissed.  
The court affirms only so much of the finding of guilty of Specification 1 of Charge V as finds that appellant did, at or near Savannah, Georgia, on or about 12 August 2001, steal one military police belt, one set of handcuffs with case, one holster, and one police baton, of a value of more than $100.00, military property of the United States; and one detachable face of a car stereo, of a value of $100.00 or less, the property of Private First Class SJM, in violation of Article 121, UCMJ.

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Judge BARTO and Judge SCHENCK concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 
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