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United States v. Coleman, 72 M.J. 184, 187 (C.A.A.F. 2013). Disclosures are
governed by R.C.M. 701, “which sets forth specific requirements with respect to
‘evidence favorable to the defense’ . . .” United States v. Williams, 50 M.J. 436, 440
(C.A.AF. 1999). The Court of Appeals for the Armed Forces (CAAF) has
recognized “two categories of disclosure error.” Coleman, 72 M.J. at 187. This
court applies the harmless error standard in “cases in which the defense either did
not make a discovery request or made only a general request for discovery.” Id.;
United States v. Hart, 29 M.J. 407, 410 (C.M.A. 1990); see Behenna, 71 M.J. 228 at
238. An error is not harmless if it materially prejudiced an appellant’s substantial
rights. United States v. Stone, 40 M.J. 420, 422 (C.M.A 1994); UCM]J art. 59(a).
The heightened, constitutional harmless beyond a reasonable doubt standard applies
in “cases in which the defense made a specific request for the undisclosed
information.” Coleman, 72 M.J. at 187; United States v. Roberts, 59 M.J. 323, 327
(C.A.AF. 2004); Hart, 29 M.J. at 410. Such a failure to disclose a specific request
“‘is not harmless beyond a reasonable doubt if the undisclosed evidence might have
affected the outcome of the trial.”” United States v. Claxton, 76 M.J. 356, 359
(C.A.A.F. 2017) (citing Roberts, 59 M.J. at 327 (C.A.A.F. 2004)(quoting Coleman,
72 M.J. at 187)).

D. R.C.M. 701(a)(2)(4)

R.C.M. 701(a)(2)(A) provides that, upon defense request, “[t]he Government
shall permit the defense to inspect any books, papers, documents, data, photographs,
tangible objects, buildings, or places, or copies of portions of these items, if the item
is within the possession, custody, or control of military authorities, and . . . relevant
to defense preparation. . . .” (emphasis added). The Miliary Justice Act of 2016
amended R.C.M. 701(a)(2)(A) to broaden the scope of discovery, requiring
disclosure of items that are “relevant” rather than “material” to defense preparation
of a case. See MCM 2019, A15-9.

Prior to this expansion of R.C.M. 701(a)(2)(A), this court recognized the prior
version of the rule “incorporate[d] a constitutional ‘materiality’ requirement similar
to Brady.” United States v. Shorts, 76 M.J. 523, 531 (Army Ct. Crim. App. 2017).
Because the new version of the rule only requires the disclosure of “relevant”
evidence, a Brady-type analysis may no longer be applicable. For reasons set forth
herein, we need not address this issue in our opinion.

Military Rule of Evidence 401 defines what is relevant in an expansive
fashion, stating, “relevant evidence” means evidence having any tendency to make
the existence of any fact that is of consequence to the determination of the action
more or less probable than it would be without the evidence. Conversely, evidence
is only irrelevant when it has no tendency to prove any fact of consequence.
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government provide to the defense all information “known to trial counsel” which
“reasonably tends to negate or reduce the degree of guilt or reduce punishment”
however it “does not create an obligation to get information of which the trial
counsel is unaware.” Shorts, 76 M.J. at 530-31. Moreover, there is no explicit
requirement for “materiality.” /d. at 531.

Notwithstanding the lack of “materiality” requirement in the rule, in Williams,
the CAAF held that R.C.M. 701(a)(6) implements the Supreme Court’s decision in
Brady. Williams, 50 M.J. at 440. Consequently, the CAAF reasoned that if a
R.C.M. 701(a)(6) violation occurs, “the test for prejudicial error is whether there is a
reasonable probability of a different result had the suppressed evidence been
disclosed to the defense.” Id. (internal citation and quotations omitted).

Because the cited test for prejudicial error is akin to a Brady materiality
analysis, based upon the rationale set forth in our preceding materiality analysis,
appellant was not prejudiced by the government’s R.C.M. 701(a)(6) violation.

2. Jencks Act and R.C.M. 914

The Jencks Act requires, upon motion by the defendant, a trial court to order
the government to disclose prior “statement[s]” of its witnesses that are “relate[d] to
the subject matter” of their testimony after each witness testifies on direct
examination. 18 U.S.C. § 3500(b). R.C.M. 914 “tracks the language of the Jencks
Act, but it also includes disclosure of prior statements by defense witnesses other
than the accused.” United States v. Muwwakkil, 74 M.J. 187, 190 (C.A.A.F. 2015).
“Given the similarities in language and purpose between R.C.M. 914 and the Jencks
Act,” the CAAF concluded “that our Jencks Act case law and that of the Supreme
Court informs our analysis of R.C.M. 914 issues.” Id. at 191.

At the trial level, R.C.M. 914(e) provides the military judge with two
remedies for the government’s failure to deliver the qualifying statement: (1) “order
that the testimony of the witness be disregarded by the trier of fact” or (2) “declare a
mistrial if required in the interest of justice.” When a R.C.M 914(e) violation is
found on appeal, an appellate court’s prejudice analysis “depends on whether the
defect amounts to a constitutional error or a nonconstitutional error.” United States
v. Clark, 79 M.J. 449, 454 (C.A.A.F. 2020) (internal citations omitted).

In Clark, the CAAF recognized that a R.C.M. 914 violation generally will not
rise to the level of a constitutional error. Id. In this case, because 1LT estified
and was subject to cross-examination, appellant was not denied his constitutional
right to confront the witness against him. See United States v. Sigrah, 82 M.J. 463,
467 (C.A.AF. 2022) (holding the constitutional right to confront a witness is not
implicated when a witness testifies and is subject to cross examination). For
nonconstitutional errors, “the test for prejudice is whether the error had a substantial












