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suggests that the Walters line of cases controls in a situation where "multiple rapes" 
(or sexual assaults, as it were) are both charged and presented to the trier of fact as 
separate incidents, resulting in both guilty and not guilty findings. See 65 M.J. at 
358 ("We also held [in Walters] that double jeopardy principles and 'the inability to 
identify and segregate those instances of alleged use of which Appellant was 
acquitted from the 'one occasion' that served as a basis for the guilty finding 
effectively prevented any rehearing."' ( cleaned up)). And we do not see a functional 
difference between a finding of "not guilty" entered as in Walters, when the words 
"divers occasions" are excepted, and the case we have here, where the not guilty 
finding is to a separate specification that otherwise alleges the same factual basis for 
the crime. 

Underpinning this ambiguity is the fact that the government itself has 
vacillated on its theory of the case. The government deliberately charged two 
instances of sexual assault and deliberately presented evidence of two distinct sexual 
acts, but the trial counsel argued that both sexual acts amounted to a single, 
continuing transaction -notwithstanding that both participants got up, left the room, 
and pursued other activities before separately returning to the room. 12 On appeal, 
the government initially argued both that they were charged in the alternative and 
that only one sexual act -the first one -was legally sufficient to sustain the 
conviction under Mendoza. Then the government changed course again at oral 
argument, arguing that either sexual act could now be sufficient under both Mendoza 
and Moore, relying on the general verdict rule to sustain the conviction. Appellant 
has a constitutional right "to know what offense and under what legal theory he will 
be tried and convicted." Mendoza, 85 M.J. at 220 (quoting United States v. Riggins, 

75 M.J. 78, 83 (C.A.A.F. 2016)). Even acknowledging the shifting appellate 
landscape in the time since appellant's trial, if the government cannot consistently 
maintain the theory under which it seeks to convict appellant, we question how the 
appellant possibly could know. 

12 We have in the past indicated that each sexual act, i.e. each penetration, is a 
separate crime and not part of a continuous transaction under Article 120, UCMJ. 
E.g., United States v. Schupp, ARMY 20160079, 2017 CCA LEXIS 466, at *3 (Army
Ct. Crim. App. 12 Jul. 2017) (summ. disp.), pet. denied, 77 M.J. 42 (C.A.A.F. 2017);
United States v. Batres, ARMY 20220223, 2024 CCA LEXIS 358 (Army Ct. Crim.
App. 23 Aug. 2024) (mem. op.), afrd, 86 M.J. 152 (C.A.A.F. 2025). Here we need
not resolve the question of the appropriate unit of prosecution for sexual assault
under Article 120, UCMJ, and under what circumstances multiple penetrations may
amount to a single transaction or course of conduct. The participants both left the
room and then returned to it after some period of time, establishing a clear break in
both time and impulse, and the government before this court agreed that the evidence
established two separate sexual acts.
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