
Panel 4 

IN THE UNITED STATES ARMY COURT OF CRIMINAL APPEALS 
 

 
TO THE HONORABLE, THE JUDGES OF THE 

UNITED STATES ARMY COURT OF CRIMINAL APPEALS 
  

Assignment of Error 
 

WHETHER APPELLANT’S CONVICTION FOR 
THE SPECIFICATION OF CHARGE I IS 
FACTUALLY SUFFICIENT.1 

Statement of the Case 
 

A panel of enlisted and officer members sitting as a special court-martial 

convicted appellant, contrary to his pleas, of one specification of failure to report to 

his appointed place of duty and one specification of being disrespectful in language 

toward a noncommissioned officer, in violation of Articles 86 and 91, Uniform 

Code of Military Justice, 10 U.S.C. §§ 886, 891 (2019) [UCMJ]. (Statement of 

 
1 Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), appellant 
respectfully requests this court consider the information provided in the Appendix. 
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Standard of Review  
 

 Upon appellant making a specific showing of a deficiency in proof, this 

court may consider whether the findings are correct in fact.  Article 66(d)(1)(B); 

Pub. L. No. 116-283, § 542(b), 134 Stat. 3611-12.  In conducting its review, this 

court gives “appropriate deference to the fact that the trial court saw and heard the 

witnesses and other evidence; and appropriate deference to findings of fact entered 

into the record by the military judge.”  Id.  A finding of guilty may then be set 

aside if this court is clearly convinced such finding was against the weight of the 

evidence.  Id. 

 When conducting its factual sufficiency review, appellant respectfully 

requests this court consider the procedure outlined in People v. Danielson, 9 

N.Y.3d 342 (N.Y.C.A. 2007), cited by the Military Justice Review Group in 

recommending changes to the previous version of Article 66, UCMJ.  This is a 

two-step process.  First, the court must “determine whether an acquittal would not 

have been unreasonable.”  MIL. JUST. REV. GROUP, REPORT OF THE 

MILITARY JUSTICE REVIEW GROUP, PART I:  UCMJ 

RECOMMENDATIONS (2015), 610, fn 25 (citing Danielson, 9 N.Y.3d at 348).  

Then, if an acquittal would not have been unreasonable, “the court must weigh 

conflicting testimony, review any rational inferences that may be drawn from the 

evidence and evaluate the strength of such conclusions.  Based on the weight of the 
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