
Panel 4 

IN THE UNITED STATES ARMY COURT OF CRIMINAL APPEALS 

TO THE HONORABLE, THE JUDGES OF THE 
UNITED STATES ARMY COURT OF CRIMINAL APPEALS 

Assignments of Error1 

I. BY NOT ARRIVING WITH CASH, APPELLANT DID NOT
TAKE A SUBSTANTIAL STEP TOWARDS COMPLETING
THE OFFENSE OF ATTEMPTED SEX TRAFFICKING OF A
CHILD

II. THE GOVERNMENT ENTRAPPED APPELLANT BY
INTRODUCING THE CRIMINAL SCHEME WHEN HE WAS
NOT PREDISPOSED TO ENGAGE IN ATTEMPTED SEX
TRAFFICKING OF A CHILD

III. WHETHER THE MILITARY JUDGE IMPROPERLY
TOOK JUDICIAL NOTICE OF AN ESSENTIAL ELEMENT
WHEN SHE DID SO AFTER CLOSING THE COURT FOR
DELIBERATIONS AND SHE ERRONEOUSLY INDICATED

1 Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), appellant 
respectfully requests this court consider the information provided in the Appendix. 
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Law 

A. Attempts

Article 80, UCMJ, defines an attempted offense as “[a]n act, done with 

specific intent, to commit an offense. . . amounting to more than mere preparation 

and tending, even though failing, to effect its commission.” The elements include: 

1. that the accused did a certain overt act;
2. that the act was done with the specific intent to commit
a certain offense under the UCMJ;
3. that the act amounted to more than mere preparation;
and,
4. that the act apparently tended to effect the commission
of the intended offense.

When determining what constitutes the overt act, the courts must focus on 

whether the act was something more than mere preparation to commit the crime. 

United States v. Payne, 73 M.J. 19 (C.A.A.F. 2013). 

Preparation consists of devising or arranging the means or measures 

necessary for the commission of the offense. Manual for Courts-Martial, Part IV, 

Para. 4c(2). 

The overt act must be a “substantial step” towards the commission of the 

crime. Id. at 19. The Court of Appeals for the Armed Forces has stated that “. . . 

the substantial step must ‘unequivocally demonstrate[e] that the crime will take 

place unless interrupted by independent circumstances.” United States v. Hale, 78 



10 

M.J. 268, 271-72 (C.A.A.F. 2019). Interrelated with attempt, is that the specific

intent to commit the underlying crime applies to every element. 

B. Sex Trafficking of Children

In 2000, Congress passed 18 U.S.C. § 1591 to curtail the trafficking of 

persons into the sex trade. Victims of Trafficking and Violence Protection Act of 

2000, 18 U.S.C. § 1591 (2000). The statute was focused on those who facilitate, 

such as third party “pimps” or others who force victims into trafficking. Id. 

In 2015, Congress amended the statute by adding the words “solicits or 

patronizes” to make clear that those who purchase sexual acts may be arrested, 

prosecuted, and convicted. Justice for Victims of Trafficking Act of 2015, 18 

U.S.C. § 1591 (2015). 

In its current form, 18 U.S.C. § 1591 provides in relevant part that whoever 

knowingly within the special maritime and territorial jurisdiction of the United 

States patronizes or solicits by any means a person who has not attained the age of 

18 years and will be caused to engage in a commercial sex act shall be punished. 

The term “commercial sex act” means any sex act, on account of which 

anything of value is given to or received by any person. 18 U.S.C. § 1591(e)(3). 
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C. Attempted Sex Trafficking of Children

Some federal cases indicate that attempted sex trafficking – in analogous 

circumstances of a “john” discussing a trade of something of value for sex – 

requires the defendant to appear at a predetermined site with the previously 

discussed form of payment on their persons. 

For instance, in United States v. Larive, the defendant negotiated with an 

undercover officer to trade a cell phone for sex with a fifteen-year-old girl. 794 

F.3d 1016, 1018 (8th Cir. 2015). Within four minutes of leaving the designated

location to meet the girl, the defendant was found with said phone and told law 

enforcement that he was going to meet a girl with whom he had been talking. Id. at 

1019-20. 

In United States v. Lopez, the defendant agreed to pay $80 for a half hour of 

sex with what he thought was a fifteen-year-old girl. 74 F.4th 915, 917 (8th Cir. 

2023). After the defendant arrived at the prearranged meeting place, arresting 

officers discovered $100 cash in his wallet. Id. 

In United States v. Wright, the defendant agreed to pay $100 cash for oral 

sex from a fifteen-year-old at his auto mechanic shop.  2022 U.S. App. LEXIS 

16157, *2 (7th Cir. 2022). Law enforcement officers arrested the defendant and 

found $100 cash on his person. Id.  







14 

II. THE GOVERNMENT ENTRAPPED APPELLANT BY
INTRODUCING THE CRIMINAL SCHEME WHEN HE WAS
NOT PREDISPOSED TO ENGAGE IN ATTEMPTED SEX
TRAFFICKING OF A CHILD

Standard of Review 

Appellant directs the court to the standard of review for the first Assignment 

of Error. 

Law 

While the government may investigate criminal activity through the use of 

undercover agents who merely provide an offender with an opportunity to commit 

an offense, it may not originate a criminal design and then induce commission of 

the crime. Jacobson v. United States, 503 U.S. 540, 548 (1992). 

“[A] valid entrapment defense has two related elements: government 

inducement of the crime, and a lack of predisposition on the part of the defendant 

to engage in criminal conduct.” Mathews v. United States, 485 U.S. 58, 63 (1988); 

See R.C.M. 916(g). 

The defense has the initial burden to show some evidence that a government 

agent originated the suggestion to commit the crime. United States v. Whittle, 34 

M.J. 206, 208 (C.M.A. 1992); United States v. Howell, 36 M.J. 354, 359 (C.A.A.F

1993); Dep’t of the Army Pamphlet 27-9, para. 5-6, note 1. Once met, the burden 

shifts to the government to prove beyond a reasonable doubt that the criminal 
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Likewise, the government offered no independent evidence of any previous 

predisposition. Like Jacobsen, the fact that appellant was looking for casual, non-

paid, sex “may indicate a predisposition to [engage in consensual sex with those of 

a legal age]; but evidence that merely indicates a generic inclination to act within a 

broad range, not all of which is criminal, is of little probative value in establishing 

predisposition.” 503 U.S. at 540, 550. 

Here, the government is required to show he was predisposed to pay for sex 

with an underage female. The evolution of the conversation and the 

instigation/reaching out by the agent against policy7 belie that proposition 

especially where the appellant did not even bring cash. It is not the sex, but the 

payment that must be shown.  

7 The third assignment of error discusses the breach of regulation, policy, and 
protocol and applies equally as strong to this assignment of error. 
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III. WHETHER THE MILITARY JUDGE IMPROPERLY
TOOK JUDICIAL NOTICE OF AN ESSENTIAL ELEMENT
WHEN SHE DID SO AFTER CLOSING THE COURT FOR
DELIBERATIONS AND SHE ERRONEOUSLY INDICATED
THE GOVERNMENT HAD REQUESTED HER TO DO SO
DURING REBUTTAL ARGUMENT8

8 This pleading is limited to the above headnote and this footnote. In closing, 
appellant noted that the government failed to establish that Schofield Barracks fell 
within the special maritime or territorial jurisdiction of the United States. (R. 285). 
During government rebuttal, the judge noted she had no evidence regarding this 
element and stated that the government could ask the court to take judicial notice. 
(R. at 293). The government did not do so. (R. at 293). At the end of argument, the 
judge indicated she would begin her deliberations overnight. (R. 297). But the next 
day, and citing no case law, the judge indicated that she would give the 
government an opportunity to ask for judicial notice. (R. at 301). She remarked 
that if this were before a panel, she would rule otherwise. (R. at 300-01). The 
government cited United States v. Evans-Martinez, as support for Schofield 
Barracks meeting the jurisdictional element. (R. 302). The judge took judicial 
notice and immediately found appellant guilty with no further deliberation. (R. 
307). 
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