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Argument 

A.  Even the government cannot find a definition of “placing” that fairly 

includes contact. 

The government’s entire argument pivots around the idea that the phrase 

“placing himself between Private ]’s legs while in a closet,” as alleged in 

Specification 7, “fairly encompass[es]” a sexual contact of some manner.  See 

United States v. Hoskins, 17 M.J. 134, 135–36 (C.M.A. 1984).  The government 

presumably focuses its argument here because it recognizes Rule for Courts-

Martial [R.C.M.] 307(c)(3) states, “A specification is sufficient if it alleges every 

element of the charged offense expressly or by necessary implication.” (emphasis 

added).  

But even the government—presumably after some searching—cannot 

provide the court with a definition of the term “place” or “placing” that expressly 

includes or necessarily implies contact.  Even the version of Merriam Webster’s 

dictionary the government cites comports with the defense position.  (Appellee’s 

Br. 16).  Regardless of the synonym the government attempts to use, none of them 

(“set,” “put,” or otherwise) fairly include contact or touching of any variety.  

(Appellee’s Br. 16).  Therefore, in attempting to provide an alternate definition to 
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the term “place,” the government has proven appellant’s case for him: the term 

“place” does not expressly, or by necessary implication, allege a touching.1 

After failing to present any definition of the term “placing” that includes 

touching, the government says that the prepositional phrase “between Private 

[ ]’s legs” clears up any ambiguity.  (Appellee’s Br. 16).  Again, the government 

returns to the dictionary but does not present any definition to this court of how the 

term “between” necessitates touching, even in the context of the charge. 

The real failure of the government’s argument is that it completely ignores 

the requirements of both the R.C.M. and case law.  As stated supra, the R.C.M. 

requires the charge to “expressly or by necessary implication” allege every element 

of the offense.  R.C.M. 307(c)(3).  While the government provides examples of 

how the term placing might allege a touching, the government never argues the 

term necessarily implies touching.  As such the government, while properly 

acknowledging the R.C.M’s standard, fails to meet it.  (Appellee’s Br. 9). 

                                           
1 In footnote 5 of appellee’s brief, the government makes the surprising 

argument—without citation—that the term “placing” does not refer to the sexual 

contact at issue in this charge, but instead refers to the definition of bodily harm.  

(Appellee’s Br. 12n.5).  It has been settled law for the better part of a decade that 

the same physical act alleged in an abusive sexual contact specification may be 

both the sexual contact and the bodily harm.  See, e.g. United States v. Hardy, 76 

M.J. 732, 739 (A.F. Ct. Crim. App. 22 Jun. 2017) (citing 10 U.S.C. § 920(g)(3); 

Military Judges’ Benchbook, Dept. of the Army Pamphlet 27-9 at 599 (10 Sep. 

2014)).  Such is the case here.  
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Next, the government cherry-picks language from United States v. Crafter, 

64 M.J. 209 (C.A.A.F. 2006), to support its failing position, arguing that the “proof 

at trial” should influence this court’s deficiency analysis.  (Appellee’s Br. 17–18).  

The government cites the second half of the operative sentence in Crafter to 

support this analysis:  “it becomes ‘appropriate to consider’ matters such as ‘proof 

at trial or to a rule referenced in the specification.’”  (Appellee’s Br. 18) (citing 

Crafter, 64 M.J. at 211.  However, the first half of the same sentence is what is 

most important here:  “[A] facially deficient specification cannot be saved by 

reference to proof at trial or to a rule referenced in the specification . . .”  Crafter, 

64 M.J. at 211.  This language, coupled with the Crafter court’s admonition that “a 

specification that is susceptible to multiple meanings is different from a 

specification that is facially deficient,” controls in this case.  Crafter, 64 M.J. at 

211.  Here, because the word “placing” has no definition that includes a touching, 

it is not susceptible to multiple meanings, and is therefore facially deficient.  As 

such, it is impermissible for this court to turn to appellant’s providence inquiry or 

any portion of the trial to save the government’s deficient specification.   

B.  Because the language of the charge is clear, appellant is entitled to relief 

under even the maximum liberality standard. 

It is for precisely these reasons that appellant prevails in this case, even 

under the stringent maximum liberality standard.  The government’s entire 

argument hinges on its incorrect application of Crafter and the occurrences during 








