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�
 USARC GUIDE FOR ENLISTED ADMINISTRATIVE SEPARATION BOARDS


By Major Dan Hossbach, Chief, Military Law Branch (1994, Revised 1996)








1.  INTRODUCTION.





This guide was developed by Major Dan Hossbach, formerly Chief, Military Law Branch, USARC SJA, with assistance from Mr. Paul Artzer, CPT Jeff Arnold and the USARC DCSPER staff in 1994.  Major Hossbach’s comments are still appropriate today.  Please direct any comments or corrections to this guide to Major Paul Conrad, AGR, Professor, Administrative and Civil Law Division, TJAGSA, ATTN: JAGS-ADA (MAJ Conrad), 600 Massie Road, Charlottesville, Virginia  22903-1781, (804) 972-6357, or toll-free (800) 552-3978(ext. 357).  I will keep this publication up-to-date.  Questions on USARC directed administrative boards should be directed to LTC Felmet, Chief, Military Law, USARC SJA, at Headquarters, USARC, ATTN: AFRC-JA (LTC Felmet), 3800 North Camp Creek Parkway, SW, Atlanta, GA  30331-5099, (404) 629-8998 or 1-800-359-8483, (ext. 8998).








2.  OVERVIEW.





The purpose of this guide is not to dictate how your case should be presented. Rather, it is intended to help you prepare for the many eventuaIities that can occur in the processing of any enlisted administrative separation board. We will give you pointers on both advocacy skills as well as how to ensure that you are not caught unaware. Obviously, we cannot cover everything in great detail, but, we can provide you with our experience and hindsight so as to prevent any further occurrences of problems we have discovered in the past year.  Since this guide was first developed, great progress has been  made by Reserve Judge Advocate officers in fixing a number of the problems listed below.  We wish to thank you for all your hard work in improving the processing of administrative elimination boards.    You should also have a copy of Major  Masterton’s excellent article, ” Urinalysis Administrative Elimination Boards in the Reserve Components”, which appeared in the April 1995 Army Lawyer, at page 3.  With that in mind, we hope that this guide will provide you information for use in your enlisted administrative board actions.








3.  TOP TEN LIST OF PROBLEMS WITH BOARDS.





	From the beautiful Camp Creek Business Center in lovely downtown East Point, Georgia, the following are the top ten problems we’ve found from our review of the enlisted administrative separation boards sent for review:





	          10.  Board members fail to sign the original DA Form 1574;





9. Board members are excused from attending the proceedings by an improper authority, in the alternative, there is no evidence in the record regarding the excusal of members;





8. Board members are added to the appointing order by an improper authority;





7. No reporter detailed to take and prepare summarized transcript;





6. No summarized transcript forwarded with report of proceedings;





           5. The local SJA does not review the report of proceedings prior to forwarding to USARC for review;





	          4. The Legal Advisor to the board allows members to make unauthorized findings and recommendations;





           3. Board processing takes longer than it took dinosaurs to become extinct;





           2. Recorder enters litigation report from drug lab into evidence and then rests the governments case; and





           1. The number one problem with enlisted administrative separation boards is the Recorder's failure to adequately paint a picture of the respondent to the board so as to convince the board to discharge the respondent.








4.  SOLUTIONS TO TOP TEN PROBLEMS.





While some of the ten problems listed above are easily solved, others will require a little more ingenuity. Listed below are our solutions to the top ten problems.





      10. Board members fail to sign the original DA Form 1574. Before the board members leave, the recorder or reporter will type the verbatim findings and recommendations on the DA Form 1574 and the recorder will have the board members sign. This will save many lost hours/days waiting for the reporter to transcribe the record, record it on the DA Form 1574, and then track down and have the members sign the DA Form 1574. The recorder can complete sections I, II, and III afterwards. All that is required for the board members to sign is a verbatim recording in sections IV and V of the boards findings and recommendations.


     


                9. Board members are excused from attending the proceedings by an improper authority, in the alternative, there is no evidence in the record regarding the excusal of members. The easy answer to this problem is to read the appointing order. It states that the USARC Staff Judge Advocate has been delegated the authority to excuse board members. Further AR 15-6, Procedure for Investigating Officers and Boards of Officers, 15 April 1992, paragraph 5-2a states that "if the appointing authority is a GCM convening authority or a commanding general with a legal advisor on his or her staff, the authority to excuse individual members before the first session may be delegated to the SJA or legal advisor”. For USARC directed boards, that has been accomplished in your convening order. For boards that you convene locally, you must develop a delegation memorandum for your CG to sign delegating excusal authority to your SJA. In either case, the request for excusal and the SJA's approval will be in writing and the SJA excusal will be attached as an exhibit to the record of the proceedings. For using alternate members, look to AR 15-6, paragraph 5-2c. Your convening order will state that the memorandum of appointment may designate alternate members to serve on the board, in the sequence listed, if necessary to constitute a quorum in the absence of a regular member. Finally, if the president is excused, the next senior member will automatically serve as president. This should also be spelled out in your convening order.





8. Board members are added to the appointing order by an improper authority. The answer is that only your CG(if you have delegation of authority) or the USARC CG can add members to a board.   It is a decision which requires the personal action of the CG; it cannot be delegated. That is not to say that someone with authority to sign for the commander can't sign the order, it just means that the CG has to make the decision.





7. No reporter detailed to take and prepare summarized transcript. While I understand the problem of resource allocation and personnel assets, a board requires the use of a recorder. It helps train your NCO's as well as enabling the recorder to concentrate on the job of presenting the governments case. In the event that a reporter is not detailed, then it is the recorders responsibility to ensure that a record of the proceedings is made. I suggest the use of a tape recorder, which is easy to operate and inconspicuous. Afterwards, it will enable the recorder to prepare the summarized transcript that is required. Don't destroy those tapes until after the results of the board have been approved by your CG or the USARC CG or ARPERCEN, as the case may be. 








6. No summarized transcript forwarded with report of proceedings. It is a requirement of all boards that a summarized transcript be made and included as part of the record of proceedings. AR 135-178, Separation of Enlisted Personnel, 1 September 1994, paragraph 2-16a requires that "the proceedings of the board will be summarized as fairly and accurately as possible. The proceedings will contain a verbatim record of the findings and recommendations" (emphasis added). For a sample look at Appendix B to AR 635-200, Enlisted Personnel, pages 85-86 ( see Enclosure 1). If you follow that format, your records will be complete and accurately reflect what happened at your board. The reason for this requirement is to allow those that will review the proceedings (your SJA, your CG or the USARC CG or ARPERCEN, and any review board (i.e. ABCMR)) to have a complete record to ensure that the due process requirements of the soldier were protected and that sufficient evidence was introduced to validate the boards findings and recommendations.





                    5. 	 The local SJA does not review the report of proceedings prior to forwarding to USARC for review. For those cases that are reviewed at USARC, we routinely find that the local SJA has not reviewed the case prior to submission to USARC. for approval. The problem with this practice is that if we find a correctable error, we must send the record back down to the local unit for correction. If the local SJA reviews it first (not the board recorder or legal advisor to the board) they will find the error and correct it before submission. This will shorten the time periods involved in the approval process considerably.





                    4. The Legal Advisor to the board allows members to make unauthorized findings and recommendations. Countless boards have been submitted with unauthorized findings and recommendations. The board will make only 1 of 2 findings. Either the soldier committed the misconduct alleged or he/she did not. The recommendations are governed by AR 135-178, paragraph 2-17. Again there are only three recommendations the board should make; (1) retention (with the type of duty that the board believes the soldier can perform satisfactorily), (b) separated (with the type of characterization of service of Honorable, General, or Under Other Than Honorable Conditions), and (3) separated but with a recommendation that separation be suspended (see AR 135-178, paragraphs 2-17g and 2-17h). If suspension is recommended, the board still must recommend a characterization of service, as the recommendation of suspension is not binding on the separation authority. Finally, the recommendation of suspension can be for no longer than 12 months (see AR 135-178, paragraph 1-16). If the legal advisor to the board reviews the boards findings and recommendations prior to their announcement, any problem as to form can be corrected and the announcement of unauthorized findings and recommendations stopped. The legal advisor should accomplish this before the board reopens for announcement of its findings and recommendations. The legal advisor should review the board's findings and recommendations for proper content and format and then allow the recorder and respondent's counsel to make any objections and they should be put on the record once the board reopens for announcement of its findings and recommendations. This process works well and it ensures that only proper findings and recommendations are made by the board. 


	


	                      3.  Board processing takes longer than it took the dinosaurs to become extinct.  There is no easy answer to this problem. However, several suggestions come to mind that can facilitate the timely processing of your boards. First, set up permanent boards of officers (several if necessary) so all that is required is to appoint a board to hear a case, instead of convening a new board for each case. Second, for those cases where the soldier does not respond within the time allowed, process immediately as a waiver. Be aware of and ensure that all of the requirements are complied with (see AR 135-178, paragraphs 2-6, 2-9, and 2-11). The most important is that if the "soldier refuses to consult with counsel or declines to respond as to the selection of rights,  such declination will constitute a waiver of the right to consult with counsel or a waiver of rights. An appropriate annotation will be made on the form provided for the soldier's reply" (AR 135-178, para. 2-6a). The annotation will be made by the soldier’s commander. Third, if-you have a backlog, you need to schedule boards as often as possible to try and eliminate the backlog. If you have no backlog, scheduling more than one board per weekend will ensure that your boards become proficient at hearing cases and that your use of your time and funds is maximized.








               2. Recorder enters litigation report from the drug lab into evidence and then rests the governments case.  From our review, the most common approach for “drug” boards is that the recorder enters the litigation packet into evidence and then rests the government case.  One can only wonder why this approach is not successful.  Despite the evidence of use, the government must overcome the reluctance of the board members to discharge someone with a history of good performance.  From my statistics, the average soldier appearing at a “drug” board is a SSG with 11 years of service.  This soldier has at least three witnesses to speak on his good duty performance.  It is incumbent on the recorder to have someone to testify about why the soldier should be discharged.  Usually, this should be the soldiers commander, 1SGT, or first line supervisor.  The Recorder should scour the respondent’s 201 file and military records for other instances of misconduct or poor judgment.  These can be used on 	rebuttal, once the soldier gets up  and says what a great guy he is, or used to cross-examine the respondent’s character witnesses. If you can get the Bn or Bde Commanders to testify, that will also help persuade the board to discharge the soldier. Later in this guide we will give you some advocacy tips that will help you achieve a favorable outcome for the government. From our perspective, it is better to give them an Honorable discharge then it is to see them drilling for years to come.





                   1. The number one problem with enlisted administrative separation boards is the Recorder’s failure to adequately paint a picture of the respondent to the board so as to convince the board to discharge the Respondent. There is no solution, per se, for this problem. In the advocacy tips portion of this article, we will provide you some help in overcoming the "brownie", "passive inhalation", "my spouse spiked my (insert your own answer)", and other weird defenses that have in the past, been so successful. Suffice it to say, there are scientific articles (see list at Appendix II) that scientifically prove that it is unlikely that the soldier would test positive on our confirmation test if in fact they were passively exposed to or had a one time use of marijuana or cocaine.





APPENDIX I: SAMPLE QUESTIONS FOR USE WITH FT. MEADE EXPERTS





1.  Sir, could you state your name, rank, SSN, and duty station?





2.  What is your duty position at the Ft. Meade Drug Testing Lab?





3.  How long have you held that position?





4.  What are your duties?





5.  How long have you been employed as a toxicologist?





6.  What is the field of toxicology?





7.  What fields or disciplines does toxicology draw from?





8.  What specifically is forensic toxicology?





9.  How is forensic toxicology different from other areas of toxicology?





10.  Do you have any specialized training in forensic toxicology?





11.  What undergraduate school did you attend?





12.  What degree did you receive?  What was your major field of study?





13.  What graduate school did you attend?





14.  What degree did you receive?  Field of study?





15.  Have you taught formal classes in your area of expertise?





16.  Have you published any scientific articles?





17.  In what journals has your work been published?





18.  To what professional organizations do you belong?





19.  Have you ever testified in any military or civil proceeding?





20.  How many times?





21.  Have you ever been recognized as an expert?  In what area(s)?





22.  I show you what has been marked as enclosure # (curriculum vitae).  Do you recognize it?  What is it?





23.  Is it true and correct?





24.  Make motion to admit as enclosure to board.





25.  Make motion to have witness recognized as expert in field of forensic toxicology.





26.  AS(insert duty position title) at the Ft. Meade drug testing lab (FTDTL), are you familiar with procedures for receipt of and processing of urine samples?





27.  Have those procedures been in effect since (date specimen of respondent was taken)?





28.  How are the urine samples received?





29.  Where are the samples received?





30.  Is the processing area secured?





31.  Is access to the entire lab controlled or restricted?





32.  Is access to the processing area further controlled or restricted?





33.  When the urine samples arrive, how are they packaged?





34.  Are there any inspections of the boxes of urine samples before opening?





35.  What happens if there are any signs of tampering or the seal is not intact?





36.  Are any checks made once the boxes are opened?





37.  What happens if a discrepancy is noted?





38.  Is the unit able to get the sample back so they can “fix” the discrepancy?





39.  After this pre-check, are any annotations made on the DA Form 5180-R?





40.  What happens to the DA Form 5180-R and the specimens after the pre-check is completed?





41.  What is the next step, what is processing?





42.  What is a lab accession number?  Is it unique to that sample?





43.  Is anything done to mark the urine sample bottles with the lab accession number?





44.  What happens after the specimen is processed?





45.  Describe the temporary storage area?





46.  How are the movements of the sample documented?





47.  I show you what has been marked as enclosure #, do you recognize it?





48.  Do you see SSN # (respondents SSN #) on this document?





49.  What lab accession number corresponds to that SSN?





50.  Is this chain of custody form pertaining to the movement of the specimen generated in the normal course of business at the Ft. Meade FTDTL?





51.  Are you an official records custodian of the Ft. Meade FTDTL?  Offer DA Form 5180-R into evidence.





52.  According to enclosure #(DA Form 5180-R), when was the sample of the respondent received at the lab?





53.  According to the document, what was the condition of the sample when it was received?





54.  Does this document indicate whether the sample was pre-checked?





55.  Was it processed in the normal FTDTL fashion?





56.  What was the lab accession # assigned to respondents sample?





57.  How long was the specimen kept in temporary storage?





58.  What happened to it after that?





59.  Name of witness, what is (insert drug tested positive for)?





60.  Where does it come from?





61.  What are the normal ways which this drug can be ingested?





62.  Is this substance normally found in the body?





63.  What happens when the body ingests a foreign substance?





64.  When the body metabolizes (THC/Cocaine), what compounds are produced?





65.  Which of these compounds is most significant for drug testing purposes?  Why?





66.  Is it possible to detect (THC/Cocaine) metabolites in the urine?





67.  How can these metabolites get into the urine in the first place?





68.  Is there any substance, other than (THC/Cocaine), that can produce these metabolites in the urine?





69.  Does the body produce these metabolites naturally?





70.  What tests are used to detect these metabolites?





71.  Are both tests done on all samples?





72.  Are both RIA and GC/MS tests accepted in the scientific community as valid tests for identifying drug metabolites in urine?





73.  Would you briefly explain the underlying scientific theory of the RIA test?





74.  Is the instrumentation at the Ft. Meade FTDTL capable of using the scientific theory that you just explained?





75.  When the RIA is performed at Ft. Meade, are any documents produced?





76.  I show you what has been marked as enclosure #, do you recognize it?  Yes RIA data.





77.  Do the chain of custody documents pertain to a whole batch?





78.  Would you please describe the composition of a batch?





79.  Can you tell from looking at these documents whether the RIA equipment was operating properly during the test process?





80.  Are the operators specially trained?  Move to admit RIA data.





81.  What is the DoD cut-off for reporting a specimen as positive by RIA?





82.  Can you tell from enclosure # (RIA data) what number of counts per minute corresponds to the DoD cut-off level?





83.  How many counts per minute does respondents sample have?





84.  What does is mean if the specimen has fewer CPM than the DoD cut-off?





85.  Are you able to form an opinion based on these results as to whether respondents sample contained (THC/Cocaine) metabolites?





86.  What is your opinion?





87.  What do you mean “presumptively positive?”





88.  Is a positive report ever issued by the lab based solely on the RIA test?





89.  Was GC/MS run on respondents sample?





90.  Would you please explain the theory behind GC/MS analysis?





91.  Is this theory and procedure accepted in the scientific community?





92.  Does the FTDTL have personnel and instruments capable of performing GC/MS tests?





93.  Are the personnel specially trained?





94.  Does the FTDTL maintain documentation on this training?





95.  I show you enclosure #, and ask do you recognize it?  What is it?  GC/MS data.





96.  Does this data packet include results of GC/MS analysis done on respondents sample?





97.  Can you tell from enclosure # whether the instrument was working properly, and whether it was being properly operated when this specimen was analyzed?





98.  How can you tell?  Offer enclosure # (GC/MS) into evidence.





99.  Are you able to form an opinion based upon these documents as to whether respondent’s sample contains (THC/Cocaine) metabolites?





100.  Are you able to tell from the GC/MS analysis how much metabolite there was in the specimen?





101.  What was that level?





102.  What is the DoD cut-off for reporting a specimen positive for (THC/Cocaine) by GC/MS?





103.  Earlier you stated that the RIA cut-off was (insert).  Why is the GC/MS cut-off level different?





104.  Based upon the combined RIA and GC/MS results, are you able to reach a conclusion as to whether the respondents specimen (lab accession #) contains the THC/Cocaine) metabolites?





105.  And what is that conclusion?





106.  Is there any way that the respondent could be positive based on a “passive” exposure to the drug (Marijuana/Cocaine)?





107.  Is there any way that respondent could be found positive based on a “one-time use” of (Marijuana/Cocaine)?




















APPENDIX II: SCIENTIFIC ARTICLES FOR USE IN DRUG BOARDS








1. Blesser and Imwinkleried, Gas Chromatography -- Mass Spectrometry (GC/MS). 7 The Champion 6 (Nov. 1983).





2. Cohen, Marijuana Use Detection: The State of the Art, Drug Abuse and Alcoholism Newsletter 40 (May 1983).





3. Cone and Johnson, Contact Highs and Urinary Excretion after Passive Exposure to Marijuana Smoke, Clin. Pharmac. and Therapeutics (Sept. 1986).





4. Cone et. al., Passive Inhalation of Marinuana Smoke: Urinalysis and Room Air levels of delta-9-Tetrahydracannabinol, J. of Analytical Toxicology (May/June 1987).





5. Dubowski, Drug-Use Testing: Scientific Perspectives, 11 Nova L. Rev. 431 (1987).





6. Foltz, Analysis of Cannabinoids in Physiological Specimens by Gas Chromatographv/Mass Spectrometry, in Advances in Analytical Toxicology 125, 130 (Basalt, ed 1984).





7. Foltz, et al., GC/MS Assays for Abused Drugs in Body Fluids, NIDA Research Monograph No. 32 (1980).





8. Hawks, The Constituents of Cannabis and the Disposition and Metabolism of Cannabinoids in the Analysis of Cannabinoids in Biological Fluid 125 (R. Hawks ed.)~ NIDA Research Monograph, 42 U.S. Government Printing Office (1982).





9. Hoyt, et al., Drug Testing in the Workplace-- Are Methods Legally Defensible, 258 J. A.M.A. 504 (July 24/31, 1987).





10. Whiting and Manders, Confirmation of Tetrahydrocannbinol Metabolite in Urine by Gas Chromatography, 6 J. Anal. Toxicol. 49 (1982).





11. Willette, Interpreting Cannabinoid Assay Results, SYVA Monitor (Winter 1986).








APPENDIX III:  Questions For Respondent at Enlisted Drug Board








1. You're telling this board that you did not, in fact (smoke marijuana/use cocaine), correct?





2. You did take a urine test on (insert date), didn't you?





3. And you were handed a bottle at the processing table, weren't you?





4. And the NCO at the table took your military ID when he handed you the bottle didn't he?





5. And he produced a label with your name and social security on it, didn't he?





6. And he had you check that label to see if your name and social security number were correct, didn't he?





7. Did you check your name?





8. Was it correct?





9. And you checked your social security number?





10. And it was correct?





11. Did you hear (insert name of person testifying, usually ADCO/processing NCO) testify earlier in this proceeding?





12. Did you hear him say after you checked the label he asked you to initial it if it were correct?





13. And did you so initial it?





14. You initialed it because the information was correct?





15. You realized how important the results of a urine test would be, didn't you?





16. After initialing the bottle, did you give it back to the person at the table?





17. And it was then given back to you when you were ready to submit your sample of urine into the bottle?





18. The bottle was empty when it was handed to you, wasn't it?





19. And when your were handed the empty bottle for the urine test you rechecked it to insure that it was the one with the label you had initialed, didn't you?





20. Was it the same bottle?





21. Did you then go to the latrine?





22. Did the observer go with you?





23. Was anyone else in the latrine with you?





24. Did you personally urinate into the empty bottle?





25. No one else put anything in the bottle at that time did they?





26. You didn't put anything other than your own urine into the empty bottle did you?





27. After you filled the bottle with your own urine, you handed the bottle to the observer didn't you?





28. Did he put the top on in your presence?





29. And you and the observer then took the bottle filled with your own urine back to the NCO at the processing table and you saw the observer hand it to the processing NCO, didn't you?








30. And after that, you did not see your bottle again, did you?





31. So you have no way of knowing what happened to your bottle after that point, do you?





32. Up to the point that you handed the bottle to your observer, are you satisfied that it was your bottle, containing your urine, and that the bottle had your name, SSN, and initials on it?











The above exam does not cinch the case for the government. it does, however, involve the respondent in verifying that his sample was handled properly at the stages when it was most likely to have been mishandled. By walking him painstakingly through every step in the urine collection process, the recorder accomplishes three things: (1) he forces counsel for respondent to concede that the sample was handled correctly for a substantial period of time, (2) he rebuts the generalized defense suggestion of mishandling or sloppy procedures at the unit level, and (3) he re-educates the board about the required procedures while getting the respondent to agree that they were properly followed.








Obviously, you must tailor these questions to fit your case. In some cases the proper procedures are not followed. In those cases, you need to add or delete questions dealing with the area where the collection procedures were followed. Finally, these questions for the respondent can only be asked if he/she decides to testify at the board. If he/she does not testify, then you will have to tailor them and use them with the urine collection personnel to have them validate the collection procedures.
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