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HEADQUARTERS, 34 INFANTRY (RED BULL) DIVISION 
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ROSEMOUNT, MINNESOTA 55608-3438





RBAA-SJA (135-178)	31 December 0000








MEMORANDUM FOR Commander, Headquarters Detachment, State Area Command, 600 Cedar Street, St. Paul, Minnesota 55101-2597





SUBJECT:  Administrative Separation Action Pertaining to SGT John Doe 000-00-0000








1.  I have been appointed to represent SGT John Doe with respect to an administrative separation action initiated against him for the alleged use of cocaine.





2.  Pursuant to AR 600-85, para. 10-8(a)(1), I hereby request that the laboratory conduct a retest of the sample which is allegedly SGT John Doe’s urine sample.  I ask that SGT Doe  be notified of the retest results as soon as they become available.





3.  I also request a complete copy of the laboratory documents pertaining to the sample which is allegedly SGT Doe’s sample, pursuant to AR 600-85, para. 10-9(b).  These documents should include:





a.  Installation and laboratory chain of custody documents;





b.  The official report of a positive test result;





c.  A description of the analytical methodology;





d.  Results of SGT Doe’s alleged sample and of other samples in the batch;





e.  Qualifications of laboratory personnel;





f.  A description of the quality assurance/quality control system.














JOHN DOE


CPT, JA MNARNG


Respondent’s Counsel
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MEMORANDUM FOR Commander, Headquarters Detachment, State Area Command, 600 Cedar Street, St. Paul, Minnesota 55101-2597





SUBJECT:  SGT John Doe, 000-00-0000








1.  I am writing to you regarding SGT John Doe.  I have been appointed to counsel SGT Doe on his legal rights regarding the separation action initiated against him for use of marijuana.





2.  When I initially met SGT Doe, I asked him if he wanted to contest the urinalysis test.  He told me that he did not, that he had made a bad mistake and used marijuana.  I asked him if he has a problem with marijuana use, and he said that he did not, this was just a stupid mistake in judgment.  I asked him if he would be willing to take a hair test, which would indicate whether or not he had a problem with drugs.  He immediately said that he would be willing to take such a test, even if he had to pay for it himself.  SGT Doe is the first soldier I have consulted, since I joined the National Guard 3 years ago, who has actually been willing to pay for a hair analysis.





3.  Enclosed please find the results of the hair analysis, which are negative for Amphetamines, Cocaine, Opiates, Cannabinoids, and Phencyclidine (PCP).  I have also enclosed some background information regarding hair analysis, and the company which performed the testing on SGT Doe’s hair.  In the handout entitled “Forensic Hair Drug Testing:  A Scientific Introduction,” you will see that a single use of marijuana “will not typically be detected during a hair analysis.  Rather, hair testing is best used to answer the question ‘Did the subject chronically use a drug within the past x months?’”





4.  In this case, SGT Doe’s hair was collected by SFC John Doe, and NCO in the JAG Section who also works with me in the Attorney General’s Office.  He mailed more than an inch and a half of hair to HTT for analysis.  Therefore, from the results of the testing, you can conclude that, over the past approximately three months, SGT Doe has not chronically used marijuana.  This corroborates his statement that he does not have a problem with marijuana, he just made a stupid mistake.





5.  The reason this information is significant is that, in determining whether SGT Doe should be separated or retained, one of the factors you are required to consider is the
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SUBJECT:  SGT John Doe, 000-00-0000





likelihood that this misconduct will continue in the future.  AR 135-178, para. 1-14c(3).  With the results of this hair analysis, it is fair to conclude that it is unlikely that this misconduct will recur in the future.





6.  We hope that this test will be helpful to you in evaluating whether SGT Blake should be separated or retained.  If you have already submitted you Commanding Officer’s Report in this case, perhaps this information may effect your recommendation to a board of officers which will be convened in this case.





7.  If you have any questions regarding this hair test, please contact you legal advisor, CPT Doe (000) 000-0000.











Encls		JOHN DOE


as		CPT, JA MNARNG


		Counsel for Consultation


CF:


SGT Doe


CPT Doe (Recorder)





Data Required by the Privacy Act of 1974 (5 USC 552a)





AUTHORITY:  Section 301, title 5 USC and section 3013, title 10 USC.





PURPOSE:  To be used by the commander exercising separation authority over you to determine approval or disapproval of your request and in case of disapproval to indicate the soldier’s options as pertain to the rights available to him or her in contemplated administrative separation cases.





ROUTINE USES:  Information provided in this statement is used by processing activities and the approval authority to determine with rights soldier desires to exercise and the offering of such rights as indicated.  Upon completion of processing actions, the statement is filed in the MPRJ.  So long as filed in the MPRJ, this personal information may be used by other appropriate Federal agencies and State and local government authorities where the use of the information is compatible with the purpose for which the information is collected.





__________________





Date		


MEMORANDUM FOR:  Commander, ________________________________________________ _________________________________________________________





SUBJECT:  Request for Suspended Separation





1.  I have been advised by my consulting counsel of the basis for the contemplated action to separate me for Commission of a Serious Offense under AR 135-178, para -11 (c) and its effects; of the rights available to me; and the effect of any action taken by me in waiving my rights.





2. Prior to completing this form, I have been afforded the opportunity to consult with consulting counsel to consider whether or not to submit a conditional waiver.





3.  I hereby admit that, within two weeks of submitting to a command-directed urinalysis test, administered on _______________, I used (cocaine) (marijuana) (____________).  I understand that this admission cannot be used against me if the Adjutant General elects not to accept this request for a suspended separation.





4.  I, ______________________, (SSN) _________________, hereby voluntarily waive consideration of my case by an administrative separation board, if applicable, contingent upon the Adjutant General separating me with a general  under honorable conditions discharge, which would be suspended for one year pending successful completion of a one-year rehabilitation program.  If I adhere to the following conditions, the Adjutant General will retain me in the National Guard at the end of my one-year probationary period.





a.  During the probationary period, I will submit to urinalysis testing upon the  request and at the direction of my company commander.





b.  I agree to enroll in and complete an approved drug treatment program at my own expense, and shall provide a written waiver of the medical privilege in order to provide my commander with access to all information and treatment records pertaining to my participation in the drug treatment program.





c.  I shall remain drug free during the probationary period.





SUBJECT:  Request for Suspended Separation





d.  I shall maintain good behavior and not engage in any unlawful or inappropriate conduct, and shall maintain satisfactory duty performance and attendance during the probationary period.





e.  I understand that if I violate one of the terms of the above stated rehabilitation program, the Adjutant General may vacate the suspension of my discharge.  Prior to the Adjutant General making that decision, I understand that I will be notified of any violation of the rehabilitation program and be given thirty (30) days to submit matters on my behalf to the Adjutant General.





5.  Statements in my own behalf (are) (are not) submitted herewith (Encls__-__).





6.  I am making this request of my own free will and have not been subjected to coercion whatsoever by any person.





7. I understand that I may, up until the date the separation authority orders, directs, or approves my separation, withdraw this waiver and request that an administrative separation board hear my case.





8. I understand that if the separation authority refuses to accept this conditional waiver of a hearing before an administrative separation board that my case will be referred to an administrative separation board.  In that case:





a.  I (request) (waive) consideration of my case by an administrative separation board.





b.  I (request) (waive) representation by (a judge advocate) _________________ if (he) (she) is reasonably available.  I understand that instead of military counsel, I may retain civilian counsel at no expense to the government.





	c.  I understand that my willful failure to appear before the administrative separation board will constitute a waiver of my rights to personal appearance before the board.





9. I understand that I may expect to encounter substantial prejudice in civilian life if my service is characterized as under honorable conditions or under other than honorable conditions.  I further understand that, as a result of a characterization of service of under other than honorable conditions, I may be ineligible for many or all benefits as a veteran under both Federal and State laws.  I understand that if I receive a discharge/character of service which is less than honorable, I may make application of the Army Discharge Review Board or the Army Board for Correction of Military Records for upgrading; however, I realize that an act of consideration by either board does not imply that my discharge will be upgraded.





10. I understand that if I am being considered for separation for fraudulent entry, my enlistment may be voided under certain circumstances and that all pay and allowances will be suspended immediately upon verification of the fraudulent entry.





11. I have retained a copy of this statement.





UNDERSTANDING:  I have read and understand each of the statements above and understand that they are intended to constitute all promises whatsoever concerning my waiver options.  Any other promise, representation, or commitment made to me in connection with my separation is written below in my own handwriting or is hereby waived ( if none, write “NONE”).





Encl							_____________________


							_____________________


							_____________________





Having been advised by me of the basis for (his) (her) contemplated separation and its effects, the rights available to (him) (her) of a waiver of (his) (her) rights, _______________ personally made the choice indicated in the foregoing statement.











							JOHN DOE


							CPT, JA MNARNG


							Counsel for Consultation





Data Required by the Privacy Act of 1974 (5 USC 552a)





AUTHORITY:  Section 301, title 5 USC and section 3013, title 10 USC.





PURPOSE:  To be used by the commander exercising separation authority over you to determine approval or disapproval of your request and in case of disapproval to indicate the soldier’s options as pertain to the rights available to him or her in contemplated administrative separation cases.





ROUTINE USES:  Information provided in this statement is used by processing activities and the approval authority to determine with rights soldier desires to exercise and the offering of such rights as indicated.  Upon completion of processing actions, the statement is filed in the MPRJ.  So long as filed in the MPRJ, this personal information may be used by other appropriate Federal agencies and State and local government authorities where the use of the information is compatible with the purpose for which the information is collected.








__________________


Date		





MEMORANDUM FOR:  Commander, ________________________________________________ _______________________________________________________





SUBJECT:  Request for a Conditional Waiver





1.  I have been advised by my consulting counsel of the basis for the contemplated action to separate me under AR 135-178, Chapter __ , and its effects; of the rights available to me; and the effect of any action taken by me in waiving my rights.  I understand that I am entitled to have my case considered by an administrative separation board (because I have 6 or more years of Regular and Reserve Service) (because I am being considered for discharge under other than honorable conditions).





2.  Prior to completing this form, I have been afforded the opportunity to consult with consulting counsel to consider whether or not to submit a conditional waiver.





3.  I, ________________________, (SSN) ___________________, hereby voluntarily waive consideration of my case by an administrative separation board contingent upon my receiving a characterization of service or description of separation no less favorable than (honorable) (under honorable conditions - otherwise referred to as a “general” discharge).





4.  Statements in my own behalf (are) (are not) submitted herewith (Encls__-__).





5.  I am making this request of my own free will and have not been subjected to any coercion whatsoever by any person.





6.  I understand that I may, up until the date the separation authority orders, directs, or approves my separation, withdraw this waiver and request that an administrative separation board hear my case.





SUBJECT:  Request for a Conditional Waiver





7.  I understand that if the separation authority refuses to accept this conditional waiver of a hearing before an administrative separation board that my case will be referred to an administrative separation board.  In that case:





a.  I (request) (waive) consideration of my case by an administrative separation board.





b.  I (request) (waive) representation by (a judge advocate) _______________ if (he) (she) is reasonably available.  I understand that instead of military counsel, I may retain civilian counsel at no expense to the government.





	c.  I understand that my willful failure to appear before the administrative separation board will constitute a waiver of my rights to personal appearance before the board.





8.  I understand that I may expect to encounter substantial prejudice in civilian life if my service is characterized as under honorable conditions or under other than honorable conditions.  I further understand that, as a result of a characterization of service of under other than honorable conditions, I may be ineligible for many or all benefits as a veteran under both Federal and State laws.  I understand that if I receive a discharge/character of service which is less than honorable, I may make application of the Army Discharge Review Board or the Army Board for Correction of Military Records for upgrading; however, I realize that an act of consideration by either board does not imply that my discharge will be upgraded.





9.  I understand that if I am being considered for separation for fraudulent entry, my enlistment may be voided under certain circumstances and that all pay and allowances will be suspended immediately upon verification of the fraudulent entry.





10.  I have retained a copy of this statement.





UNDERSTANDING:  I have read and understand each of the statements above and understand that they are intended to constitute all promises whatsoever concerning my waiver options.  Any other promise, representation, or commitment made to me in connection with my separation is written below in my own handwriting or is hereby waived ( if none, write “NONE”).





Encl							________________________


							________________________


							________________________





Having been advised by me of the basis for (his) (her) contemplated separation and its effects, the rights available to (him) (her) of a waiver of (his) (her) rights, ________________ personally made the choice indicated in the foregoing statement.








							JOHN DOE


							CPT, JA MNARNG


							Counsel for Consultation
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MEMORANDUM FOR  SPC Jones, Tim 9999 Robert St.	


			     Rosemount, MN 55412





SUBJECT:  Separation Action





1.  It was good to finally talk to you last week.  You may be somewhat comforted to know that there a few other soldiers in your position who have more that 18, but less that 20 years in the service.  Also, in at least a couple of cases, we have been able to reach an agreement to keep soldiers in your situation in the National Guard until they reach their retirement.





2.  Based on our past experiences, we have developed the enclosed form.  By signing the form, you are essentially agreeing to request retirement as soon as you are eligible (i.e. as soon as you get your 20-year letter).  At the same time, you are agreeing to waive your right to an administrative separation board and receive a general discharge for this period of enlistment.  The general discharge will not effect your eligibility for retirement, or any benefits.





3.  If you don’t want to sign the form, the command may want to proceed with the separation action and bring the case to a board.  I think it would be very difficult for a board to recommend that a soldier be separated when [s]he is so close to retirement, but it is a possibility.  It is a risk that I don’t recommend you take.





4.  Another problem with your current situation is that retirement is a favorable personnel action, and you are currently flagged because of this separation action.  Consequently, this action must be resolved and the flag removed before you are able to retire.





5.  One possibility is that you submit a request for retirement today, and once you get your 20 years, the command could retain you and put in your request for retirement.  However, since you could revoke your request for retirement at any time prior to final approval, that kind of a deal is not acceptable to the command.





6.  Even with the enclosed deal, you could technically withdraw your offer to waive your board once you reach the 20-year mark.  However, if you do that, the command would be able to introduce the enclosed form at the hearing to explain the delay in the processing, and to prove drug use.  The command usually believes that this provides adequate





SUBJECT: Separation Action





protection in the event that you withdraw your conditional waiver once you reach your 20 years.  Hopefully they will find it acceptable in your case





7.  Please review the enclosed form and call me if you have any questions.  I can be reached at 999-9999 during the day and 000-0000 in the evening.  If you decide to sign the form and don’t need to talk to me, please return it to me at 999 Home Address, MN 55123.








Encl							JOHN DOE


as							CPT, JA MNARNG


						Counsel for Representation





Data Required by the Privacy Act of 1974 (5 USC 552a)





AUTHORITY:  Section 301, title 5 USC and section 3013, title 10 USC.





PURPOSE:  To be used by the commander exercising separation authority over you to determine approval or disapproval of your request and in case of disapproval to indicate the soldier’s options as pertain to the rights available to him or her in contemplated administrative separation cases.





ROUTINE USES:  Information provided in this statement is used by processing activities and the approval authority to determine with rights soldier desires to exercise and the offering of such rights as indicated.  Upon completion of processing actions, the statement is filed in the MPRJ.  So long as filed in the MPRJ, this personal information may be used by other appropriate Federal agencies and State and local government authorities where the use of the information is compatible with the purpose for which the information is collected.











__________________


Date		





MEMORANDUM FOR:  Commander, ________________________________________________ _______________________________________________________








SUBJECT:  Request For Suspension of Processing of Involuntary Separation Action





1.  I have been advised by my consulting counsel of the basis for the contemplated action to separate me under AR 135-178, Chapter ___, and its effects; of the rights available to me: and the effect of any action taken by me in waiving my rights.  I understand that I am entitled to have my case considered by an administrative separation board because I have 6 or more years of Regular and/or Reserve Service.





2.  Prior to completing this form, I have been afforded the opportunity to consult with consulting counsel and to consider whether or not to submit a conditional waiver.





3.  I understand that, because I have completed more than 18 and less than 20 years of qualifying service for retired pay that I may not waive the board hearing and the right to representation by counsel at the board hearing.  AR 135-178, para. 2-9(f).  However, I understand that, once I reach 20 years of qualifying service, I may waive such rights.





4.  If the command suspends further processing of this separation action until I have completed over 20 years of qualifying service for retired pay, I will hereby:





a.  Submit my request for retirement at the earliest possible opportunity as determined by the Retirement Point Accounting System (RPAS), and





b.  effective on the date at which I have completed over 20 years of qualifying service for retired pay, I hereby voluntarily waive consideration of my case by an 





SUBJECT:  Request For Suspension of Processing of Involuntary Separation Action





administrative separation board contingent upon my receiving a characterization of service or description of separation no less favorable than general under honorable conditions.





5.  I, ________________________, social security number _________________, hereby admit that, within two weeks of submitting to a command-directed urinalysis test, administered on, ____________________, (year)_______, I used (cocaine) (marijuana)     ( ________________ ).  I understand that this admission cannot be used against me if the command decides not to accept this offer to retire at the earliest possible opportunity and waive my board.  I also understand that this admission can be used against me if the command suspends the separation action against me and I later revoke this offer to retire and waive my board. 





6.  I am making this request of my own free will and have not been subjected to any coercion whatsoever by any person.





7.  I understand that I may, up until the date the separation authority orders, directs, or approves my separation, withdraw this waiver and request that an administrative separation board hear my case.





8.  I understand that if the command refuses to suspend processing that my case will be herd by an administrative board.  In that case, I reiterate my previous elections and hereby





	a.  request consideration of my case by an administrative separation board; and


	


	b.  request representation by a judge advocate at the separation board.





___________________________





___________________________





___________________________











Data Required by the Privacy Act of 1974 (5 USC 552a)





AUTHORITY:  Section 301, title 5 USC and section 3013, title 10 USC.





PURPOSE:  To be used by the commander exercising separation authority over you to determine approval or disapproval of your request and in case of disapproval to indicate the soldier’s options as pertain to the rights available to him or her in contemplated administrative separation cases.





ROUTINE USES:  Information provided in this statement is used by processing activities and the approval authority to determine with rights soldier desires to exercise and the offering of such rights as indicated.  Upon completion of processing actions, the statement is filed in the MPRJ.  So long as filed in the MPRJ, this personal information may be used by other appropriate Federal agencies and State and local government authorities where the use of the information is compatible with the purpose for which the information is collected.
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MEMORANDUM FOR Commander, Headquarters Detachment, State Area Command, 600 Cedar Street, St. Paul, Minnesota 55101-2597





SUBJECT:  Conditional Voluntary Separation and Waiver of Separation Board by SFC Tim Jones.








1.  I have been advised by my consulting counsel of the basis for the contemplated action to separate me for misconduct, abuse of illegal drugs, under AR135-178, chapter 7, and its effects; of the rights available to me; and the effect of any action taken by me in waiving my rights.  I understand that I am entitled to have my case considered by an administrative board because I have 6 or more years of Regular and Reserve service.





2.  Prior to completing this form, I have been afforded the opportunity to consult with consulting counsel and to consider whether or not to submit a conditional waiver.





3.  I, Tim Jones, 000-00-0000, hereby voluntarily request separation from the Minnesota Army National Guard and waive consideration of my case by an administrative separation board contingent upon the following conditions:





	a.  That my separation from the Minnesota Army National Guard will be stayed pending conformation the Retirement Point Accounting System, (RPAS), or other





SUBJECT:  Conditional Voluntary Separation and Waiver of Separation Board





appropriate military authority, that I have attained twenty years of military service sufficient to qualify for receipt of retirement benefits.





	b. That further processing of the administrative separation action, under AR 135-178 chapter 7, will be suspended to permit voluntary separation under the terms of this agreement.  I specifically understand and agree that upon my attainment of twenty years of qualifying military service for retirement purposes I shall be immediately separated from the Minnesota Army National Guard despite my scheduled date for End of Term Service (ETS).





	c. That the characterization of service or description of separation ultimately issued will be no less favorable than general under honorable conditions to insure my eligibility for full military retirement benefits.





4.  I, Tim Jones, 000-00-0000, hereby voluntarily admit that, within two weeks of submitting to a command-directed urinalysis test, administered on (date), knowingly ingested controlled substances consisting of methamphetamine/amphetamine and marijuana.





5. I expressly recognize and agree that this agreement constitutes a benefit to me and I hereby waive any objection or claim of prejudice which may arise as a direct or indirect result of my application for and the rejection, or acceptance, of this agreement by the Adjutant General.





6.  If the Adjutant General agrees to suspend further processing of this case, under AR 135-178, chapter 7, I further understand and agree that during the period of suspension the following conditions shall apply:





	a.  I shall remain drug free.





b.  I shall submit to urinalysis upon the request and at the direction of my company commander.





c.  I shall maintain good behavior and not engage in any unlawful or inappropriate conduct and shall maintain satisfactory duty performance and attendance.





d.  I shall obtain a chemical dependency assessment from an approved provider at my own expense and agree to follow any treatment recommendations made as a result of said assessment, including but not limited to enrollment in and completion of an approved drug treatment program.  I also expressly agree to provide my commander with a written waiver of the medical privilege in order to provide my commander access to all diagnosis, counseling and treatment records and information pertaining to my participation in the chemical dependency analysis and drug treatment program.





SUBJECT:  Conditional Voluntary Separation and Waiver of Separation Board





e. Any Violation of the terms and conditions expressed above shall constitute grounds for the Adjutant General to vacate the suspension of the processing of the involuntary separation action against me and immediate referral of my case to an administrative separation board.  Further, I understand and agree that separation under this paragraph may adversely affect or negate any retirement benefits to which I may be eligible.





7.  Statements in my own behalf, if any, are submitted herewith and attached to this memorandum.





8.  I am making this offer of my own free will and have not been subjected to any coercion whatsoever by any person.





9.  I understand that I may, up until the date the separation authority orders, directs, or approves my separation, withdraw this waiver and request that an administrative separation board hear my case.





10.  I understand that it the separation authority refuses to accept this offer of voluntary separation and conditional waiver and the statements made in support of this conditional waiver may not be used against me in the administrative separation board proceedings.  In that case:





a.  I request personal appearance before an administrative board.





b.  I request representation by military counsel.


	


c.  I understand that my willful failure to appear before the administrative separation board will constitute a waiver of my rights to personal appearance before the board.





11.  I understand that I may expect to encounter substantial prejudice in civilian life if a general discharge under honorable conditions is issued to me.  I understand that if I receive a discharge/character of service which is less than honorable, I may make application to the Army Discharge Review Board for Correction of Military Records for upgrading; however, I realize that an act of consideration by either board does not imply that my discharge will be upgraded.





12.  I have retained a copy to this statement.





SUBJECT:  Conditional Voluntary Separation and Waiver of Separation Board





UNDERSTANDING: I have read and understand each of the statements above and understand that they are intended to constitute all promises whatsoever concerning my conditional waiver.  Any other promise, representation , or commitment made to me in connection with my separation is hereby waived.  





Dated this___ day of August, 2000











					_______________________________________


						Tim Jones, 000-00-0000,SFC, MNARNG














Having been advised by me of the basis for (his/her) contemplated separation and its effects, the rights available to (him/her)  and the effect of a waiver of (his/her) rights, Tim Jones, personally made the choices indicated in the foregoing statement.





Dated this ___ th of August, 2000





___________________  


Consulting Counsel








Data Required by the Privacy Act of 1974 (5 USC 552a)





AUTHORITY:  Section 301, title 5 USC and section 3013, title 10 USC.





PURPOSE:  To be used by the commander exercising separation authority over you to determine approval or disapproval of your request and in case of disapproval to indicate the soldier’s options as pertain to the rights available to him or her in contemplated administrative separation cases.





ROUTINE USES:  Information provided in this statement is used by processing activities and the approval authority to determine with rights soldier desires to exercise and the offering of such rights as indicated.  Upon completion of processing actions, the statement is filed in the MPRJ.  So long as filed in the MPRJ, this personal information may be used by other appropriate Federal agencies and State and local government authorities where the use of the information is compatible with the purpose for which the information is collected.











__________________


Date		





MEMORANDUM FOR:  Commander, ________________________________________________ _______________________________________________________





SUBJECT:  Separation Under AR 135-178, Chapter __








1.  I have been advised by my consulting counsel of the basis for the contemplated action to separate me under AR 135-178, Chapter __ , and its effects; of the rights available to me; and the effect of any action taken by me in waiving my rights.  I understand that if I have 6 years of total active and/reserve military service at the time of separation, I am entitled to have my case considered by an administrative separation board.  I understand that if I have less than 6 years total active and/or reserve service, I am not entitled to have my case heard by an administrative separation board unless I am being considered for a discharge under other than honorable conditions.  (I understand that if I am being considered for separation under AR 135-178, Chapter 10 (Homosexuality), I am entitled to have my case heard by an administrative separation board.)





2.  I (request) (waive) consideration of my case by an administrative separation board.





3.  I have been advised of my right to submit a conditional waiver of my right to have my case considered by an administrative separation board.





4.  I (request) (waive) personal appearance before an administrative separation board.





5.  Statements in my own behalf (are) (are not) submitted herewith (Encls__-__).





SUBJECT:  Separation Under R 135-178, Chapter__





6.  I (request) (waive) representation by (a judge advocate) ________________, if (he) (she) is reasonably available.  I understand that instead of military counsel, I may retain civilian counsel at no expense to the government.





7.  I understand that my willful failure to appear before the administrative separation board by absenting myself without leave will constitute a waiver of my rights to personal appearance before the board.





8.  I understand that I may expect to encounter substantial prejudice in civilian life if my service is characterized as under honorable conditions or under other than honorable conditions.  I further understand that, as a result of a characterization of service of under other than honorable conditions, I may be ineligible for many or all benefits as a veteran under both Federal and State laws.





9. I understand that I may, up until the date the separation authority orders, directs, or approves my separation, withdraw any waiver and, if authorized, request that an administrative separation board hear my case.





10.  I understand that if I am being considered for separation for fraudulent entry, my enlistment may be voided under certain circumstances and that all pay and allowances will be suspended immediately upon verification of the fraudulent entry.





11.  I understand that there is no automatic upgrading or review by any government agency of any characterization of service that is less than honorable.  After discharge, I may apply to the Army Discharge Review Board or the Army Board for Correction of Military Records if I wish review of my characterization of service.  I realize that the act of consideration by either board does not imply that my characterization of service will be upgraded.





12.  I have retained a copy of this statement.





UNDERSTANDING:  I have read and understand each of the statements above and understand that they are intended to constitute all promises whatsoever concerning my waiver options.  Any other promise, representation, or commitment made to me in 





SUBJECT:  Separation Under R 135-178, Chapter__





connection with my separation is written below in my own handwriting or is hereby waived ( if none, write “NONE”).








Encl							______________________


							______________________


							______________________





Having been advised by me of the basis for (his) (her) contemplated separation and its effects, the rights available to (him) (her) of a waiver of (his) (her) rights, _______________ personally made the choice indicated in the foregoing statement.











							JOHN DOE


							CPT, JA MNARNG


							Counsel for Consultation
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MEMORANDUM FOR:  Recorder, __________________________________________ __________________________________________________





SUBJECT:  Administrative Board Concerning SGT John Doe








1.  As we have discussed, an administrative board concerning SGT John Doe will convene on Saturday, 31 December 1997, at 0900 hours at the Education Center, Camp Ripley, Minnesota, room 210.  In addition to SGT Doe, the following witnesses, who are all members of the command you represent, are requested to attend the hearing: CPT John Doe;  1SG John Doe; SSG John Doe.





2.  It would work best for the board if the three witnesses listed above could attend the hearing at 0900.  I anticipate that the commander’s testimony may take 30 minutes, but the testimony from the other witnesses will probably take 10 to 15 minutes.  I’m sure the board will be understanding and work around the command’s schedule, but we’ll need to know what that schedule is by 0900 hours so we can organize the day.





3.  If you learn that any of these witnesses will be unable to attend the hearing, please let me know as soon as possible.





4.  Uniform for those testifying at the board is Class C.





5.  If you have any questions, feel free to call me at (000) 000-0000, or at home at (000) 000-0000.














JOHN DOE


CPT,JA MNARNG


Counsel for Respondent
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MEMORANDUM FOR  SGT John Doe, 1054 Robert Street, Rosemount, MN 55412





SUBJECT:  Administrative Discharge Board:  Post-Hearing Remedies








1.  The Administrative Discharge Board has recommended that the Adjutant General discharge you from the Minnesota Army National Guard, and that your discharge be characterized as (Honorable) (General Under Honorable Conditions) (Under Other Than Honorable Conditions).  If the board’s recommendation also included a recommendation that your discharge be suspended for a period of time, that recommendation is not binding of the Adjutant General.  The Adjutant general may accept the board’s recommendation to discharge you, but not accept the recommendation that the discharge be suspended for a period of time.





2.  The Adjutant General may take action which is more favorable to you than what the board recommended.  For example, the Adjutant General may retain you in the Nation Guard, or suspend your discharge for a period of time, even though the board did not make those recommendations.  Also, the Adjutant General may separate you with a more favorable characterization of discharge than was recommended by the board.  If the board recommended that you receive a General discharge, the Adjutant General may discharge you with an Honorable discharge, but he may not discharge you with a characterization of Under Other Than Honorable Conditions.





3.  A summarized transcript of the board proceedings will be prepared in the next few weeks.  Once that is completed, the transcript and a copy of the exhibits introduced at the hearing will be forwarded to the Adjutant General for final action.  Before he takes final action, the entire packet must be reviewed for legal sufficiency.  If I believe there were any legal errors in this proceeding, I will prepare a memorandum and submit it to the judge advocate who is performing the legal review.  While some legal errors may be considered “harmless error,” it is possible that a legal error could result in a new hearing before a new board of officers.





4.  In addition to raising any legal errors, it is possible to submit a memorandum to the Adjutant General asking him to disregard the board’s recommendation and retain you.  You have no right for such a memorandum to be considered, since your opportunity to present information was before the board of officers.  However, even if the Adjutant General agreed to consider such a memorandum, it is unlikely that such a memorandum
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SUBJECT:  Administrative Discharge Board:  Post-Hearing Remedies





would sway his opinion on a case.  The Adjutant General must rely on the recommendations from the board of officers which he appointed to consider all of the evidence.  It would be extremely unlikely for the Adjutant General to reject a board’s recommendation because of something submitted to him, other than legal error.





5.  If the Adjutant General orders that you be discharged from the Minnesota Army National Guard, there are two administrative appeal boards available to you:  the Army Discharge review Board (ADRB) and the Army Board for Correction of Military Records (ABCMR).  The ADRB is normally used to upgrade the characterization of a discharge, but it cannot order that a soldier be reinstated in the National Guard.  The ABCMR has more wide-ranging authority, and can revoke your discharge, but it also cannot reinstate you in the National Guard.  It can order that you be reinstated in the Army Reserves, but then of course you’d have to find an opening in the Reserves.  You have three years from the date the Adjutant General ordered your separation to petition for relief from the ABCMR, and 15 years to petition for relief from the ADRB.  For the forms necessary to petition the ADRB or the ABCMR, you should contact the St. Paul Regional Office of the U.S. Department of Veterans Affairs by calling 1-800-827-1000.





6.  Regardless of the characterization of discharge, your DD Form 214 will indicate the basis for your discharge (illegal use of drugs), and will have a reenlistment (RE) code of 3.  This RE code prohibits you from reenlisting in the future, but it is waivable.  Consequently, if you wait a year or so and talk to a recruiter, perhaps you can get a waiver approved and come back in the service.  This is very unlikely, but possible.





7.  Once the Adjutant General orders that you be discharged from the Minnesota Army National Guard, our attorney-client relationship is ended.  Further representation is beyond the scope of my duties as a judge advocate in the Minnesota Army National Guard.  If you have further legal needs, I may be able to refer you to other private attorneys who may be able to assist you.














						JOHN DOE


						CPT, JA MNARNG


						Respondent’s Counsel





	I have been provided with a copy of this memorandum.








						___________________________
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