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Separation Board Procedural Guide


(OFFICER)





Legend





	PRES = President of the board


	LA = Legal Advisor


	LA (PRES) = Legal Advisor, if one has been appointed; 		otherwise, the President


	RCDR = Recorder or Assistant Recorder


	RESP = Respondent


	RESP(C) = Respondent or respondent's counsel, if any


	DC = Respondent's counsel





Note: Each time the board reconvenes the board president must formally call the board to order, and include the time, date, place, and station in the record.  Paragraph 2-27(a), AR 135-175.


[This board is reconvened, let the record reflect that all parties present when this board last recessed are again present (with the exception of ___________) it is _______ hours __________(date) and this board is being reconvened at ____________________.]





Spectators will not be allowed at officer boards, unless requested by the respondent, or authorized by the appointing authority.  Paragraph 2-30, AR 135-175.





Preliminary Matters





PRES:  This hearing will come to order.  This board has been called to determine whether_____________________________should be separated from the United States Army Reserve, and if so, how his/her discharge should be characterized.  It is now ______ hours ___________(date) and this board is being convened at _________________________.





PRES:  __________________________________, you may, if you desire, obtain civilian counsel at no expense to the Government for this hearing.  If you do not obtain civilian counsel, you are entitled to be represented by a military counsel designated by the appointing authority.  Do you have counsel?





RESP: Yes(No).


PRES: will counsel identify himself/herself for the record.





DC:  ________________________________.





RCDR:  The reporter will be sworn.  Do you swear (or affirm) that you will faithfully perform the duties of reporter to this board, (so help you God)?





REPORTER: I do.





RCDR:  The board is appointed by Memorandum of Appointment Headquarters, ____________________________, dated ___________.  Have all members read the memorandum of appointment?  [if not, the memorandum of appointment is read aloud by the RCDR or silently by any member who has not read it.]





RCDR:  May the Memorandum of Appointment be attached to these proceedings as Enclosure 1, the Memorandum of 


Referral be attached as Enclosure 2, and the Memorandum advising the Respondent of his/her rights be attached as inclosure 3?





PRES:  The memorandums will be attached as requested.





RCDR:  The following members of the board are present and are properly appointed by the memorandum of appointment marked as enclosure 1:


	Board President _______________________________________


	Voting Member   _______________________________________


	Voting Member   _______________________________________


	Recorder        _______________________________________


	Assistant Rec   _______________________________________


	Legal Advisor   _______________________________________





RCDR:  The respondent ___________________________________ is (present)(absent)and is represented by ___________________.





RCDR:  The following members and parties are absent:


	_______________________________________________


	_______________________________________________


	_______________________________________________


	_______________________________________________


	_______________________________________________


[Give reason for any absence, if known, and whether the absence was authorized by the appointing authority.]





PRES: Does counsel for the respondent wish to voir dire any of the members of the board or the legal advisor to the board?





RESP(C): ________ [if respondent asks to voir dire the board individual voir dire should take place outside the presence of the board, before the legal advisor.]





[After voir dire is completed the legal advisor should ask outside the presence of the board if the respondent has any challenges for cause.  All challenges for cause must be made outside the presence of the board.  The legal advisor will rule on all challenges for cause, unless the challenge is made against the legal advisor, in which case the president of the board will rule on the challenge.  Paragraph 5-7, AR 15-6; if sustaining a challenge results in less than a quorum, the board should recess IAW para. 5-2e, AR 15-6]


 


PRES: _________________________, you may challenge any member of the board, to include the Legal Advisor, for lack of impartiality.  Do you desire to make a challenge?





RESP(C): __________ [if yes, Board members will be excused before the respondent states his basis for the challenge] 





RCDR:  The board will be sworn. [All rise.]  Do you, ____________________________, _____________________________, ______________, and _________________________, swear (affirm) that you will faithfully perform your duties as a member of this board; that you will impartially examine and inquire into the matter now before you according to the evidence, your conscience, and the laws and regulations as provided; that you will make such findings of fact as are supported by the evidence of record; that, in determining those facts, you will use your professional knowledge, best judgement, and common sense; and that you will make such recommendations as are appropriate and warranted by your finding, according to the best of your understanding of the rules, regulations, policies, and customs of the service, guided by your concept of justice, both the Government and the individuals concerned, (so help you God)?





MEMBERS:  I do.





RCDR: The Legal Advisor will be sworn. [Legal Advisor stands] Do you, ______________________swear (or affirm) that you will faithfully perform the duties of Legal Advisor to this board, (so help you God)? 





LA: I do.





PRES:  Do you, ________________________ swear (or affirm) that you will faithfully perform the duties of recorder and assistant recorder of this board, (so help you God)?





RCDR and ASS'T RCDR: I do. [All take their seats.]





PRES:  This hearing will be conducted in accordance with the general guidance and procedural rules for formal boards contained in AR 15-6.  The hearing will also be conducted in accordance with the guidance of AR 135-175.  The rules of evidence for courts-martial do not apply to this proceeding.  The board will, however, observe reasonable restrictions regarding relevancy and competency of evidence.  The board has three duties.  First, it will determine whether each allegation in the notice of proposed separation is supported by a preponderance of the evidence.   Second, it will determine, after considering the Guidelines on Separation contained in AR 135-175, para 2-15, whether its findings concerning those allegations warrant separation.  Third, if it determines that separation is warranted, it will recommend characterization of the discharge.  Has the respondent been given notice of this hearing?  [para 5-5, AR 15-6 requires a "reasonable time" not less than 5 working days notice of the hearing]





RCDR:  The respondent was notified of this hearing on ______19__. May the written notice be attached as Enclosure 4?





RES:  The notice will be attached as requested.   Does the Recorder have an opening statement?





RCDR:_________ [The RCDR may make an opening statement to clarify the expected presentation of the evidence.  Respondent counsel may make an openig statment here or before the respondent s presentaton of evidence.]





Presentation of Evidence by the Recorder





Presentation of Documents





RCDR:  I request that the following documents, copies of which have been previously provided to the respondent, be received in evidence.  [RCDR identifies by Exhibit Number documents such as laboratory reports, counseling statements and medical examinations, e.g., "Exhibit Number 1 is a laboratory report dated 12 August 1990.]





	1.__________________________________________________


	2.__________________________________________________


	3.__________________________________________________


	4.__________________________________________________


	5.__________________________________________________


	6.__________________________________________________


	7.__________________________________________________


	8.__________________________________________________


	9.__________________________________________________


	10._________________________________________________


	11._________________________________________________


	12._________________________________________________


	13._________________________________________________


	14._________________________________________________


	15._________________________________________________





PRES:  Is there an objection to the boards's receiving any of these documents into evidence and considering them in reaching its findings and recommendations?





RESP(C):_______  [States either that there is no objection or states objections.]





RCDR:______  [Responds to objections.]





PRES or LA if present:_____  [Rules on objections IAW the guidance at para. 3-4, AR 15-6]





PRES:  Exhibits________________________________________are received in evidence and will be considered by the board in reaching its findings and recommendations.  Exhibits ________ ______________________are not received into evidence and will not be considered by the board in reaching its findings and recommendations.





RCDR:  I request that the following witness statement[s] be marked as exhibits and received into evidence.  The witness[es] will not appear in person for the followings reason[s].





_____________________________________________________________


_____________________________________________________________


_____________________________________________________________


_____________________________________________________________


_____________________________________________________________


_____________________________________________________________


_____________________________________________________________


_____________________________________________________________


_____________________________________________________________


_____________________________________________________________


_____________________________________________________________


_____________________________________________________________


_____________________________________________________________





PRES:  Is there an objection to receiving these witness statements into evidence?





RESP(C):_____  [States any objections.]





RCDR:_____  [Responds to objection.]





PRES or LA if present:____  [Rules on objections IAW the specific guidance of para. 3-7, AR 15-6 (see para. 5-8(b)(2)for guidance on when a witness is reasonably available) and the general guidance of paras. 3-6 and 5-8, AR 15-6, and para. 2-27b(4), AR 135-175.]





PRES:  Exhibits ______________________________________are received in evidence and will be considered by the board in reaching its findings and recommendations, Exhibits__________


_____________________are not received into evidence and will not be considered by the board in reaching its findings and recommendations.





RCDR:  The recorder and the respondent have agreed to stipulate that__________________________________________________________


______________________________________________________________


______________________________________________________________


______________________________________________________________.





PRES:  Does the respondent agree to this stipulation?





DC:  Respondent agrees/disagrees to the stipulation.   [If stipulation is in writing, the RCDR marks the stipulation and enters it as an exhibit.]











Presentation of Witness Testimony





RCDR:  The board calls___________________________________as a witness. [RCDR conducts the direct examination of each witness called by the RCDR or at the request of the board.  DC or the RESP then cross-examines the witness.  RCDR may ask further questions on redirect, and DC may ask further questions on recross-examination.  Questions on redirect and recross examination are, within the discretion of the PRES, generally limited to the scope of the previous examination, i.e., restricted to matters raised by the last examination.  Board members may question the witness, but PRES may limit or control questions by the board.  If RCDR or DC want to ask questions after the board has done so, they should seek permission from the PRES.  PRES should normally grant such requests unless the questions are repetitive or go beyond the scope of the questions asked by the board.  When called, witnesses report to the PRES then turn and face the RCDR, raising their right hand while the RCDR administers the oath.] 





RCDR:  Do you swear (or affirm) that the evidence you shall give in the case now in hearing shall be the truth, and nothing but the truth (so help you God)?





WITNESS:  I do.  





RCDR:  [Asks the following question of every witness no matter who called the witness.]  State your full name and: [for military witnesses] your grade, branch of service, unit and unit's location [or for civilian witnesses] your address.





PRES: 





NOTE: [If and only if the PRES believes a witness may incriminate himself by testifying, he should now advise him of his rights under Article 31(b), UCMJ, or the Fifth Amendment to the United States Constitution using the rights advisement at Appendix A or DA Form 3881.  For further guidance see AR 15-6, para. 3-6c(5)]





[If the report of proceedings will be filed under the witness's name in a system of records, the PRES must advise the witness in accordance with the Privacy Act.  See para. 3-7e, AR 15-6.  Normally, this requirement only applies to the RESP when he testifies. An privacy act statment is provided at Appendix B.]





PRES:  [When all questioning of a particular witness has ended.]  The witness is excused.  Do not discuss your testimony in this case with anyone other than the recorder, the assistant recorder, the respondent, or his/her counsel.  If anyone else attempts to talk 7





to you about your testimony, you should tell the person who originally called you as a witness.  Do not leave the waiting are unless I have excused you.





RCDR:  [After finishing presenting witnesses and evidence] I have nothing further to offer relating to the matter under consideration.





Presentation of Respondent's Evidence











[Presentation of the RESP's evidence is similar to presentation of evidence by the RCDR.  RESP(C) may make an opening statement (if one has not already been made) and should be given considerable latitude in the order of his presentation.  For example, it is customary for the DC to tender documentary evidence after presenting live testimony rather than before.]





[If RESP testifies, he should be identified as the RESP in the initial questioning.  If the PRES determines that the RESP's testimony may incriminate the RESP, the PRES should inform the RESP of his Article 31, UCMJ, rights IAW para. 3-6(c)(5), AR 15-6, using Appendix A or a DA Form 3881, Rights Waiver Warning. If the RESP testifies, the PRES must advise RESP in accordance with the Privacy Act.  See para. 3-7(e), AR 15-6, and privacy act statment at Appendix B.]





[After DC has finished his direct examination of the RESP, the RCDR and the board members may cross-examine the RESP.]





DC:  [After finishing presenting witnesses and evidence.]  I have nothing further to offer relating to the matter under consideration.





RCDR:_____  [If the RCDR has rebuttal evidence to offer, the PRES, within his discretion, may permit its presentation.]





RCDR:  Does the board wish to have any witnesses called or recalled?





PRES:  It does [not].





Closing Arguments and Deliberations





PRES:  You may proceed with closing arguments.





[After closing arguments are completed the Legal Advisor will instruct the board as follows]





Instructions


LA:  This board of officers has been convened to make findings and recommendations pursuant to AR 135-175 to determine if _____________________ will be retained in the United States Army.  The government has alleged that _____________________ has committed acts of misconduct in violation of AR 135-175, paragraph _________.





	I instruct you that a finding is a clear and concise statement of a fact that can be readily deduced from evidence in the record.  It is directly established by evidence in the record or is a conclusion of fact by the board.  Negative findings (e.g., that the evidence does not establish a fact) are often appropriate.  The number and nature of the findings required are as follows: _________________________________________________





_____________________________________________________________





_____________________________________________________________.  The board should not exceed the scope of findings indicated by the appointing authority.





	The findings of the board governed by this regulation must be supported by a greater weight of evidence than supports a contrary conclusion, that is, evidence which, after considering all evidence presented, points to a particular conclusion as being more credible and probable than any other conclusion.  The weight of the evidence is not determined by the number of witnesses or volume of exhibits, but by considering all the evidence and evaluating such factors as the witness's demeanor, opportunity for knowledge, information possessed, ability to recall and relate events, and other indications of veracity.





	Findings should be stated to reflect clearly the relevant facts established by the evidence and the conclusions of the board.





	Each recommendation, even a negative one (e.g., that no further action be taken) must be consistent with the findings.  Boards should make their recommendations according to their understanding of the rules, regulations, policies, and customs of the service, guided by their concept of fairness both to the Government and to individuals.





	In that connection, I instruct you that a board convened to determine whether a soldier should be separated for misconduct will recommend that he or she be--





	(1) Separated because of misconduct.  The type of discharge certificate (honorable or general), or discharge order if under other than honorable conditions, to be furnished will be indicated; or





	(2) Retained in the service. 





	


	The board should consider all evidence that has been received and all arguments heard.  Your deliberations will be in closed session, that is, with only voting members present.  Nonvoting members of the board do not participate in the board's deliberations but may be consulted.  The respondent and the respondent's counsel, if any, will be afforded the opportunity to be present at such consultation.  The board may request the legal advisor to assist in putting findings and recommendations in proper format after their substance has been adopted by the board.  The respondent and counsel are not entitled to be present during such assistance, however, the session will be recorded and conducted in the presence of the reporter. (Para 2-33, AR 135-175)





	A board composed of more than one voting member arrives at its findings and recommendations by voting.  All voting members present must vote.  Findings and Recommendations must be determined by secret written ballet in closed session.  After thoroughly considering and discussing all the evidence, the board should propose and vote on findings of fact.  The board should next propose and vote on recommendations.  If additional finding are necessary to support a proposed recommendation, the board should vote on such findings before voting on the related recommendation. A majority vote of the voting members present determines questions before the board.  In a case of a tie vote, the president's vote is the determination of the board.  Any member who does not agree with the finding or recommendations of the board may include a minority report in the report of proceedings, stating explicitly what part of the report he or she disagrees with and why.  The minority report may include its own findings and/or recommendations.


	Finally, no ruling, comments or instructions by me should be taken to imply that the legal advisor favors any particular finding in this matter; I do not.  You are the sole weighers of the evidence.  The recorder will now provide you with a findings and recommendations work sheet to assist you in placing your findings and recommendations in the proper format.





PRES:  The hearing is closed for deliberations.





Deliberations





[Deliberation procedures are covered in Section II of Chapter 3, AR 15-6 & para 2-33, AR 135-175.  Everyone except the board members leaves the hearing room so that the board may deliberate.  First, the board analyzes the documentary evidence and the testimony and reaches findings concerning the reasons warranting separation based on its analysis of the evidence.  Second, the board determines whether to recommend separation of the RESP, applying the guidance of Chapter 3, Section 2, AR 15-6.  Third, if the board determines that separation is warranted, it recommends the characterization of discharge based on the guidance of para. 1-6, AR 135-175.] 





Announcement of Findings and Recommendations





[All parties return to the hearing room.]





PRES:  The board will come to order.  All parties who were present when the board adjourned are again present.





PRES:_________________________, stand and face the board.  This board has carefully considered the evidence brought before it, and in closed session voting by secret written ballot, has reached a decision of the majority of the board members.  The board finds as follows. [PRES reads the findings and recommendations verbatim.]








Findings





PRES:  In the board proceeding concerning ______________________, the board has carefully considered the evidence before it and finds:





	1.  There is insufficient evidence to support a finding that the Respondent did ______________________________________ _____________________________________________________________________________________________.  (STOP do not deliberate further.  Advise the LA that you are ready to announce findings.)


or


	1.  There is sufficient evidence to support a finding that the Respondent did  _________________________________   ________________________________________________. (Continue to deliberate on recommendations.)





Recommendations





In view of these findings, the board recommends:





	2.  That you be retained in the military service. (STOP do not deliberate further.  Advise the LA that you are ready to announce findings and recommendations.)


Or


	2.  That you be discharged from the service.





[If board recommends discharge.] 


	3.  Further, the board recommends that you be issued:





   An Honorable Discharge Certificate.


Or


   A General Discharge Certificate.


Or


   Under other than Honorable Conditions Discharge Certificate.


_________________________	_________________________


PRESIDENT					MEMBER


_________________________     _________________________


MEMBER					MEMBER





Date ___________________________


PRES:  Do you understand the findings and recommendations of this board?





RESP: I do[not].  [If the RESP does not understand the findings and recommendations, the PRES explains them to RESP and DC.]





PRES:  All parties and members will now provide the Reporter with all enclosures and exhibits in their possession.





PRES:  Does anyone have anything further for consideration by this board?





PRES:  This board stands adjourned.





APPENDIX A





 Before the parties to this proceeding ask you any questions, you must understand your rights:


	1.  You do not have to answer these questions or say anything.


	2.  Anything you say or do can be used as evidence against you in a criminal trial.


	3.  [For persons subject to the UCMJ.] You have the right to talk privately to a lawyer before, during and after questioning and to have a lawyer present with you during questioning.  The lawyer can be a civilian you arrange for at no expense to the Government or a military lawyer detailed for you at no expense to you, or both.


or


	3.  [For civilians not subject to the UCMJ.] You have the right to talk privately to a lawyer before, during, and after questioning and to have a lawyer present with you during questioning.  However, you must make your own arrangement to obtain a lawyer, and this will be at no expense to the Government.


	4.  You have the right to stop answering questions at any time, or speak privately with a lawyer before answering further.


	5.  You cannot be compelled to make a statement or produce any evidence in this proceeding if the statement or evidence is not material and may tend to degrade you.


	6.  Do you understand these rights as I have explained them to you?


	[Witness responds.]


	7.  And are you willing to answer such questions as the parties may put to you?


	[Witness responds.]








APPENDIX B





PRIVACY ACT STATEMENT








AUTHORITY:	The authority for soliciting your testimony is 10 U.S.C. 3012.





PURPOSE: 	





The purpose for soliciting your testimony is to obtain facts and make recommendations to assist the Board of Officers convened to consider the matter of whether you should be discharged from the U.S. Army Reserve for misconduct pursuant to AR 135-175.





ROUTINE USE:	





Your testimony will be summarized and attached to the report of proceeding for the above referenced board.  This report will be forwarded to the U.S. Army Reserve Command.  Any information you provide is discloseable to members of the Department of Defense who have a need for the information in the performance of their duties.  In addition the information may be disclosed to Government agencies outside the Department of Defense.








EFFECT OF NOT PROVIDING INFORMATION:





Providing this information is voluntary.  There will be no adverse effect on you for not furnishing the information other than that certain information might not otherwise be available to this board or the commander for his or her decision in this matter.











_________________			_____________________________


 Date						Witness Signature
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