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MEMORANDUM OPINION

-----------------------------------------
CURRIE, Judge:

A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of three specifications of assaulting his wife by kicking her, pulling her hair, and pointing a BB pistol at her; knowingly possessing photographs of a minor engaged in sexually explicit conduct;
 committing indecent acts with his stepdaughter; and communicating a threat against his wife, in violation of Articles 128 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 928 and 934 [hereinafter UCMJ].  After findings but before sentencing, the military judge dismissed Specification 3 of Charge II (the assault by offer) as multiplicious with the specification of communicating a threat.  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for eight months, and reduction to Private E1.

This case is before this court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s two assigned errors, the errors personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply.  Although without merit, two issues warrant discussion:  (1) is appellant entitled to relief because the Staff Judge Advocate’s Rule for Courts-Martial [hereinafter R.C.M.] 1106 recommendation (SJAR) did not note the military judge dismissed Specification 3 of Charge II; and (2) did the military judge err by accepting appellant’s plea of guilty to indecent acts with another where his actions, according to appellant, do not constitute that offense.

THE ERRONEOUS SJAR

Appellant correctly asserts the SJAR did not note the military judge dismissed Specification 3 of Charge II.
  We also note, however, that the trial defense counsel did not raise this error in his R.C.M. 1105 response.  

Rule for Courts-Martial 1106(d) requires that the SJAR set forth the correct findings.  As we have said before, it is “imperative that the convening authority be provided accurate and complete information in the post-trial recommendation, addenda thereto, and in any defense response to either the recommendation or an addendum.”  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992).

United States v. Wheelus, 49 M.J. 283, 288 (1998) recognized the process for resolving such errors in the SJAR: appellant must (1) allege error to our court; (2) allege prejudice as a result of the error; and (3) show what he would do to resolve the error if given the opportunity.  There are cases where we may determine that there is obvious error, but no prejudice.  Id. at 289.  This is such a case.    

First, appellant negotiated a pretrial agreement (PTA) that required the convening authority (CA) to “suspend any confinement in excess of 24 months for a period of 24 months.”  The CA could approve any other lawfully adjudged sentence.  Appellant’s adjudged and approved sentence is considerably more lenient than the terms of his PTA.  The sentence limitation contained in the PTA is a reasonable indication of its fairness to the appellant.  See United States v. Richter, 37 M.J. 615, 617 (A.C.M.R. 1993).  

Second, appellant has not made a “colorable showing of possible prejudice.”  Wheelus, 49 M.J. at 289 (quoting United States v. Chatman, 46 M.J. 312, 323-24 (1997)).  Appellant merely asserts that the CA “may have been much more inclined to either reduce appellant’s sentence or to disapprove the bad-conduct discharge” if the SJAR had been correct.  Given the nature of the dismissed specification (multiplicious with the offense of communicating a threat), the seriousness of the remaining offenses, and the substantial disparity between the adjudged sentence and the PTA, we are not persuaded that appellant’s assertion amounts to a “colorable showing of prejudice.”  Moreover, trial defense counsel submitted an excellent clemency packet pursuant to R.C.M. 1105 to the CA, which included a plea from appellant’s wife.  

We are satisfied the error did not prejudice appellant.  Thus, he is entitled to no relief.

INDECENT ACTS WITH ANOTHER

At trial, appellant stipulated to the following facts:

On 31 August 1998, the accused got the idea to use his seven-year-old stepdaughter, [D], to create child pornography.  He chose her, as opposed to one of his other children, because she was not his biological daughter and because he felt she was not paying her way.  

At about 2000 on 1 September 1998, the accused went to the bedroom where [D] and some of his other children were sleeping.  When he got there he pulled [D’s] underwear back with his hand.  He then took eight pictures of her vagina with a polaroid camera.  His intent was to sell the eight pictures of [D’s] vagina.

Appellant now asserts these facts do not amount to indecent acts with another.  He argues that because D was asleep and unaware of his behavior he did not act “in conjunction or participation with another person.”  We disagree.

We will not set aside appellant’s plea of guilty unless “there is ‘a “substantial basis” in law and fact for questioning the guilty plea.’” United States v. Eberle, 44 M.J. 374, 375 (1996) (quoting United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  A military judge’s decision to accept a guilty plea is reviewed for an abuse of discretion.  See United States v. Gallegos, 41 M.J. 446 (1995); United States v. Thomas, 45 M.J. 661, 664 (Army Ct. Crim. App. 1997). 

“The offense of committing indecent acts with another requires that the acts be done in conjunction or participating with another person.”  United States v. Thomas, 25 M.J. 75, 76 (C.M.A. 1987); see also Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 90b.  

Appellant’s reliance on United States v. Brown, 39 M.J. 688 (N.M.C.M.R. 1993) is misplaced.  Brown pled guilty to committing indecent acts with his niece by masturbating in her presence while she slept.  Our sister court set aside the finding of guilty, holding that “in conjunction or participation with another person requires some minimal observation or actual participation by another person . . . .”  Id. at 691.  Unlike appellant, Brown never touched his niece.  She was less a participant and more an “‘inspiration’ for [his] self-abuse.”  United States v. Jackson, 30 M.J. 1203, 1204 (A.F.C.M.R. 1990)(emphasis omitted).  D was an essential participant in appellant’s scheme; there is no indecent act without her.  See Eberle, 44 M.J. at 375.      

Appellant mistakenly implies the other person’s participation must be knowing, i.e., he or she must be aware the accused is committing an indecent act and of his or her participation in it, and misplaces his focus on D’s behavior and state of mind rather than his own.    

 United States v. McDaniel, 39 M.J. 173 (C.M.A. 1994), is instructive.  McDaniel was an Air Force recruiter who covertly videotaped nude female recruits.  His duties included processing applications and weighing recruits.  To videotape recruits without their knowledge, he hid a camcorder in a room with weight scales.  He told female recruits that to get an accurate measurement, they should disrobe; then, from outside the room, he would further instruct them to change positions or bounce up and down.  In truth, he was trying to improve the quality of his tapes.  

The Court held that McDaniel’s interaction with the recruits constituted indecent acts with another, saying 

It is appellant’s participation with the recruits in the admittedly indecent acts—that is, his instructing them to disrobe, to change positions, and to bounce up and down—that satisfies the elements of this offense.  See [Thomas, 25 M.J. at 77].  Indeed, it is abundantly clear that none of the actions here would have occurred except for appellant’s affirmative interaction with the recruits, as distinguished from mere voyeurism . . . .  

Id. at 175; see also United States v. Daye, 37 M.J. 714 (A.F.C.M.R. 1993) (videotaping acts of sex without partners’ knowledge constitutes indecent acts with another).  

Appellant committed indecent acts with D.  It was her underpants he pulled aside; it was her vagina he photographed.  He could not have committed these acts without her.  The fact that D was unaware of her role in appellant’s activities is not dispositive.  Accordingly, we hold the military judge did not abuse his discretion by accepting appellant’s plea of guilty.  

The findings of guilty and the sentence are affirmed.

Senior Judge MERCK and Judge TRANT concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Appellate defense counsel has correctly noted that the promulgating order reflects in Specification 1 of Charge I a violation of 18 U.S.C. § 2252 (A)(4)(a) rather than a violation of 18 U.S.C. § 2252 (a)(4)(A).  It is clear from the allied papers and record that appellant pled guilty to, was provident to, and found guilty of a violation of 18 U.S.C. § 2552(a)(4)(A), and that the promulgating order merely reflects a mistake in the record of trial.  Therefore, it is the conviction of 18 U.S.C. § 2252(a)(4)(A) which we affirm in our decretal paragraph.  


� Not surprisingly, this error was repeated in the promulgating order.  To reflect the true proceedings at the trial we will issue a Notice of Court-Martial Order Correction.  
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