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MEMORANDUM OPINION
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CHAPMAN, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of larceny, making a false claim, adultery, wrongful communication of a threat, and obstruction of justice, in violation of Articles 121, 132, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921, 932, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for fifty-four months, forfeiture of all pay and allowances, and reduction to Private E1.
  The case is before this court for review pursuant to Article 66, UCMJ.


Appellant asserts in his first assignment of error that the military judge erred to his substantial prejudice by failing to exclude improper hearsay evidence.  Specifically, he argues that the military judge improperly admitted, as an adoptive admission, portions of the Article 32, UCMJ, testimony of appellant’s ex-wife and his daughter.  In light of our holding that any error in the admission of this testimony was harmless, we need not address the merits of the military judge’s decision.  Appellant also argues that his approved sentence is inappropriately severe.  We disagree.

BACKGROUND

Pursuant to permanent change of station (PCS) orders, appellant reported for duty at Fort Sill, Oklahoma, on 16 April 1998.  Upon his arrival, he submitted to finance a travel voucher, DD Form 1351-2, claiming reimbursement for certain travel entitlements.  On that form, appellant indicated that he arrived at Fort Sill accompanied by his wife and three children.  Based upon appellant’s claims, he received travel and lodging expenses for himself and his family totaling $2,072.99.


At trial, the government maintained that appellant’s family did not accompany him to Fort Sill.  The prosecution introduced evidence to show that appellant’s claim was fraudulent and that he was overpaid $1,102.56.
  Appellant admitted during his in-court testimony that his children did not accompany him to Fort Sill, but insisted that he had made an honest mistake in completing his travel voucher.  He maintained that no one briefed him on how to fill out the travel forms, and that he did not realize he would receive additional money for traveling with his children.
  


After appellant continued to assert on cross-examination that his travel voucher error was just an honest mistake, trial counsel asked appellant:  “But that’s not been your story the whole time, has it?”  To which appellant replied, “From day one, sir.”  Trial counsel then reminded appellant about the Article 32, UCMJ, testimony of appellant’s ex-wife
 and his daughter that appellant’s children traveled with appellant to Oklahoma.  Appellant acknowledged that his ex-wife and daughter did testify that his children accompanied him to Fort Sill, but said that both were lying.  He stated that he was surprised at hearing their story, and intimated that he had nothing to do with their testimony.
  Trial defense counsel objected to the trial counsel’s inquiry arguing that such questions were an attempt to pierce the attorney-client privilege and infringe upon appellant’s right to remain silent.  Trial counsel defended his attempt to introduce the Article 32 testimony suggesting that appellant had adopted the testimony as his own.  This adoptive admission could then be used to impeach appellant’s claim that he had continually maintained that he had made an honest mistake on his travel voucher.
  The military judge overruled defense counsel’s objection, concluding that the testimony was admissible as an adoptive admission.


Although appellant admitted that his children did not accompany him to Fort Sill, he steadfastly maintained that his wife, Pamela, did travel with him.  Appellant testified that upon their arrival at Fort Sill, he and his wife checked into a hotel somewhere near the installation.  He could not remember the name of the hotel, only that it was a “little place off [-] post” near the interstate.  He said that he and his wife got into an argument soon after their arrival, he become upset, and that he left to go on post.  When he returned to the hotel later that day, his wife was not there.  He told the court that she had no car and that he had no idea where she may have gone.  Appellant stated that he has not seen or heard from his wife since that day. 


The government introduced evidence that casts doubt on appellant’s version of his arrival at Fort Sill.  Specialist (SPC) Teresia Kamau, a finance clerk stationed at Fort Sill, related how she met appellant upon his arrival on the installation.  Appellant came up to her and a friend at an eating place on post called the “impact zone” and asked for directions to the single, noncommissioned officers’ (NCO) barracks.
  Appellant had no one else with him, he had his luggage in his car, and he said that he had been driving all day.  Specialist Kamau and her friend took appellant to the singles’ (unaccompanied) barracks and left him there.  


Shortly after this first meeting, appellant came to see SPC Kamau at her work.  He asked her to go with him to a movie.  The two would spend many nights together in his apartment watching movies.  Appellant would often drop SPC Kamau off at her work or pick her up after work.  Appellant told SPC Kamau that he was single and had no dependents.  An intimate relationship quickly developed between appellant and SPC Kamau.  Specialist Kamau even bought a house off-post and the two moved in together.  They became engaged and set a wedding date for December, 1998.  Two days before the wedding, appellant told SPC Kamau that his mother was critically ill and that the wedding would have to be canceled.  Several months later, and pregnant with appellant’s child, SPC Kamau found out that appellant was married.

DISCUSSION

“A statement is not hearsay if [it] is offered against a party and is . . . a statement of which the party has manifested the party’s adoption or belief in its truth . . . .”  Mil. R. Evid. 801(d)(2)(B).  There is scant military case law dealing with the common law concept of adoptive admissions,
 and none dealing with the specific issue before us—the admissibility of prior Article 32, UCMJ, testimony as an adoptive admission.  The instant case is also somewhat different from United States v. McKeon, 738 F.2d 26 (2d Cir. 1984), the federal case relied upon by the trial judge below.  


In McKeon, the Second Circuit Court of Appeals concluded that counsel’s inconsistent statements made during his opening statement at an earlier trial were admissible in a later trial of the same defendant under Federal Rule of Evidence 801 (d)(2)(B) and (C).  That court found that there was sufficient evidence “to believe that McKeon participated in the development of trial strategy regarding this issue at both trials.”  United States v. McKeon, 738 F.2d at 34.  Thus, the second circuit held that the inconsistent theory suggested by counsel in his opening statement was equivalent to testimonial statements by the defendant and, therefore, admissible as an adoptive admission in a subsequent trial.  Although instructive, the holding in McKeon is not dispositive of the issue at hand.


Here, we need not speculate if appellant had some participatory role in the decision to call his ex-wife and daughter as witnesses at his Article 32, UCMJ, investigation, or if there exists sufficient foundational facts to infer that appellant acquiesced in their statements.  For even assuming, without deciding, that it was error to admit the Article 32 testimony, we find any error to be harmless.

HARMLESS ERROR


This court evaluates prejudice as a result of an erroneous evidentiary ruling by weighing “(1) the strength of the Government’s case, (2) the strength of the defense case, (3) the materiality of the evidence in question, and (4) the quality of the evidence in question.”  United States v. Kerr, 51 M.J. 401, 405 (C.A.A.F. 1999) (citing United States v. Weeks, 20 M.J. 22, 25 (C.M.A. 1985).  Applying this analysis, we hold that any error with respect to the introduction of the Article 32, UCMJ, testimony of appellant’s ex-wife and his daughter was not prejudicial.


The government’s case against appellant was strong.  There was more than sufficient evidence to show that appellant falsified his travel claim and unlawfully received more money than to which he was entitled.  Documentary evidence revealed that appellant reported that his wife and children accompanied him to Fort Sill.  Appellant admitted at trial, however, that his children did not travel with him, but insisted that he had made an honest mistake in adding their names to his travel voucher.  Appellant’s explanation for his conduct was refuted by the testimony of finance personnel that all newly assigned soldiers attend mandatory briefings where each soldier receives instruction on how to complete travel forms.  Appellant’s thirteen years of military service that included other PCS moves also negates his alleged ignorance of the Army’s PCS rules and payment procedures.


The defense case rested largely upon the testimony of appellant.  His assurances to the court that his wife traveled with him are not credible in light of the testimony of SPC Kamau and others.  Although the admission of the Article 32, UCMJ, testimony may have had some effect on appellant’s credibility, his credibility had already been sufficiently damaged by his own ineffective and unbelievable testimony.


On the basis of the entire record, we conclude that appellant was not prejudiced by any error in the admission of the Article 32, UCMJ, testimony.

SENTENCE APPROPRIATENESS


Appellant argues that his approved sentence is not fair and just.  We disagree that the sentence is inappropriate and decline to grant relief.


In determining sentence appropriateness, we must give “‘individualized consideration’ of the particular accused ‘on the basis of the nature and seriousness of the offense and the character of the offender.’”  United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982) (quoting United States v. Mamaluy, 10 U.S.C.M.A. 102, 106-07, 27 C.M.R. 176, 180-81 (C.M.A. 1959)).  Appellant’s conviction of larceny of more than a $1,000.00, making a false claim, adultery, wrongful communication of a threat, and obstruction of justice are very serious offenses.  We do not agree with appellant’s characterization of these crimes as not “particularly egregious.”  Although one of appellant’s supervisors testified that appellant was an extremely hard worker and competent, another supervisor opined that appellant “was an average soldier.”


Considering the record as a whole and the nature and seriousness of appellant’s misconduct, as well as his military character, we hold that the sentence approved by the convening authority is both just and appropriate.


We have also reviewed the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


Accordingly, the findings of guilty and the sentence are affirmed.


Judge CLEVENGER and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The convening authority granted appellant one day of confinement credit against his sentence to confinement.





� Payment for unaccompanied travel would have been $970.43.





� A travel voucher examiner testified, however, that all newly assigned soldiers to Fort Sill attend a mandatory inprocessing briefing where each soldier receives instruction on how to fill out his or her travel forms.





� Appellant’s former wife, Pauline Jones, not his second wife, Pamela Marie Jones, testified at appellant’s Article 32 hearing. 





� Appellant testified that he only had his ex-wife contact his attorney, that he knew nothing about what she would say, and that he was told to remain silent at the Article 32 hearing.





� Trial counsel also told the military judge that this evidence was offered to show consciousness of guilt pursuant to Military Rules of Evidence [hereinafter Mil. R. Evid.] 404(b).





� According to SPC Kamau, the single NCO barracks is where newly assigned NCOs go when they arrive without dependents.  If they have dependents with them, they are usually directed to go to billeting.





� See Stephen A. Saltzburg et al., Military Rules of Evidence Manual, page 8-15, 16 (5 ed. 2003).





� We leave for resolution another day whether an accused’s silence at an Article 32 hearing could be construed as an adoption of defense introduced testimony, or whether such reliance infringes upon an accused’s right to remain silent or invades the attorney-client privilege.
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