ARNOLD – ARMY 9700805


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

GORDON, JOHNSTON, and ECKER

Appellate Military Judges

UNITED STATES, Appellee

v.

Sergeant KENNITH A. ARNOLD

United States Army, Appellant

ARMY 9700805

Fort Hood

F. D. Clervi (arraignment) and L.S. Merck (trial), Military Judges

For Appellant:  Major Leslie A. Nepper, JA; Captain Paul J. Perrone, Jr., JA (on brief). 

For Appellee:  Lieutenant Colonel Frederic L. Borch III, JA. 

23 January 1998

-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Pursuant to his pleas and as part of a pretrial agreement, appellant was found guilty by a military judge sitting as a general court-martial, of carnal knowledge, sodomy, indecent acts with a child under the age of sixteen, and communicating a threat in violation of Articles 120, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 925 and 934 (1988)[hereinafter UCMJ].  Appellant’s approved sentence included a dishonorable discharge, forfeiture of all pay and allowances, confinement for ten years, and reduction to Private E1.


Appellant’s case has been submitted to this court for review on its merits pursuant to Article 66, UCMJ.  We have considered the record of trial and conclude that the plea and findings entered in this case are irregular and that corrective action is required.


We start by noting that Charge I involved only one specification alleging the offense of rape of a child under sixteen.  In paragraph 1 of the offer portion of his pretrial agreement, appellant proposed to plead guilty by exceptions and substitutions
 to the offense of carnal knowledge rather than to the charged   offense.
 

  
This proposed plea was accepted over the signature of the convening authority.  Nevertheless, appellant pleaded to Charge I as follows:

To Specification 1 of Charge I: Not Guilty,

To Specification 2 of Charge I and Charge I: Guilty.

It was then noted that this newly created “Specification 2 of Charge I” alleged the offense of carnal knowledge and had been addressed during a pretrial conference pursuant to R.C.M. 802, focusing on whether carnal knowledge was a lesser included offense of rape.
  While no change to, or amendment of, the charge sheet occurred, the matter was memorialized in a defense submission titled “Additional Specification” which became Appellate Exhibit XII.  This “Additional Specification” was referred to at trial as Specification 2 of Charge I. 

Observing that what was occurring was “somewhat unusual with regard to Specification 2 of Charge I,” the military judge nevertheless proceeded as if there were a Specification 2 of Charge I.  After concluding an otherwise thorough and properly structured providence inquiry
 of appellant’s plea to carnal knowledge, the military judge entered findings of guilty to “Specification 2 and Charge I” and not guilty to “Specification 1.”  However, it is clear from the record that the military judge had significant concerns about this disposition.
 


We note that carnal knowledge is a lesser included offense of rape.  See MCM, 1995 ed., Part IV, para. 45d(1)(e).
   Further, as pleaded, the parties were on notice that such a lesser offense was applicable to appellant’s misconduct.  See MCM, 1995 ed., Part IV, paragraph 3b.  See also United States v. Weymouth, 43 M.J. 329 (1995); United States v. Foster, 40 M.J. 140 (C.M.A. 1994)(the pleadings ultimately determine if a particular lesser included offense will be present).  Accordingly, we will not conduct a lengthy and detailed legal analysis of the issues raised by this convoluted treatment of Charge I.  Suffice it to say that the problem with all of this is that there was no “Specification 2 of Charge I” to which this plea and finding could pertain.  Nevertheless, we do find that what effectively occurred was the entry of a plea and a corresponding finding of guilt, by exceptions and substitutions, to the lesser included offense of carnal knowledge contained in the pleaded charge of rape.  

Given this ultimate conclusion and the attendant circumstances, we are confident no defect is presented here sufficient to require reversal of the finding of guilt under Charge I.  See UCMJ art. 59(a).  Appellant, through counsel, proposed and agreed to this disposition, and it is clear that the intent of all concerned was to establish culpability for the offense of carnal knowledge.  This is what appellant agreed to do, what the convening authority bargained for pursuant to appellant’s voluntarily submitted pretrial agreement, what appellant effectively did, and what we will enforce.  See United States v. Claxton, 32 M.J. 159, 162 (C.M.A. 1991); United States v. Cole, 31 M.J. 270, 272 (C.M.A. 1990). 

We have reviewed the assignment of error personally asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find it to be without merit.  The findings of guilty to the Specification of Charge I are corrected by deleting so much of the finding as states “Of Specification 1 of Charge I: Not Guilty, Of Specification 2 of Charge I: Guilty, and” and substituting therefore the language “Of The Specification of Charge I: Not Guilty; but Guilty of the Lesser 

Included Offense of Carnal Knowledge.”  The remaining findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOHN T. RUCKER







Lieutenant Colonel, JA







Clerk of Court 

� See Rule for Courts-Martial 910 (a)(1) [hereinafter R.C.M.]; Manual for Courts-Martial, United States, 1995 edition, Part IV, para 3(b)(3) [hereinafter MCM, 1995 ed.]





� This paragraph, in pertinent part, included the following offer:





1.  I, SGT Kennith A. Arnold . . . offer to plead guilty to the following Charges and Specifications:





To the Specification of Charge I, Guilty except the words, “on numerous occasions, at or near Mannheim, Germany, Fort Hood, Texas, and Killeen, Texas between on or about 1 October 1989 and 26 November 1995, rape [M], a person who had not attained the age of 16 years of age” substituting therefor the words “at or near Killeen, Texas between on or about 1 October 1994 and 30 November 1994, commit the offense of carnal knowledge with [M]


To the excepted words, Not Guilty;


To the substituted words, Guilty 


To Charge I, Guilty.





� Beyond these comments, no reason for proceeding in this manner was given by the parties, and the record of trial is otherwise silent on this question.  It may be that this procedure was adopted due to a misapprehension of the second sentence in the discussion to R.C.M. 910(a)(1).  However, the clear intent of this comment is to encourage documentation of the actual plea rather than the adding of new specifications not referred to trial in accordance with the requirements of the UCMJ and Manual.





� See United States v. Care,  18 U.S.C.M.A. 535, 40 C.M.R. 247 (C.M.A. 1969).


 


� The military judge noted to appellant, almost in passing, that his pleas were to an unsworn specification which had neither been investigated nor properly preferred, forwarded, and referred for trial by general court-martial.  See generally, UCMJ art. 22; R.C.M. 103(6); 201(b)(3); 307(b); 601(b) and (d)(2); 603(d); 905; and 906(4) and discussion.  The military judge proceeded to obtain trial counsel’s representation that the convening authority “agreed” to this disposition of Charge I.  He then addressed appellant and his defense counsel concerning whether there was a knowing and voluntary “waiver” of the applicable requirements of the Manual.





While we have doubts that this “waiver” inquiry contained sufficient detail and specificity to be legally binding, there is a basis to conclude that the convening authority’s acceptance of the plea offer was the “functional equivalent” of referral of a carnal knowledge specification to this trial and that appellant’s sponsorship of this action effects waiver.  United States v. Wilkins, 29 M.J. 421 (C.M.A. 1990).  But see United States v. Moore, 36 M.J. 795 (A.C.M.R. 1993).  The problem with the application of Wilkins in this case is that we seriously doubt the efficacy of trial counsel’s representation on behalf of the convening authority, given the plain language of the pretrial agreement that the convening authority signed.   





� We note that the citation to “Article 120(6)- carnal knowledge” set forth in this subparagraph appears to be a misprint in that the offense of carnal knowledge is defined in subsection b of Article 120.  There is no subsection 6 to this punitive article.
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