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MEMORANDUM OPINION
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SQUIRES, Judge:


Contrary to his pleas, Master Sergeant (MSG) Armstrong was convicted of three specifications of committing indecent acts with a child, and three specifications of committing indecent acts with another, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  He was sentenced by a court-martial composed of officers and enlisted members to a dishonorable discharge, confinement for eight years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the findings and sentence, but suspended confinement in excess of twenty-four months for two years.


On 29 September 1998, this court set aside and dismissed three specifications of the Charge, and reassessed the sentence on the basis of the error noted.  Prior to dissemination of our first unpublished memorandum opinion, the court on its own motion decided to reconsider this case because we had improperly applied the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), in reassessing the sentence.  We have corrected our error in the decretal paragraph.


The victim of MSG Armstrong’s misconduct was his eldest daughter, CA.  CA was born on 15 December 1978.  The first three specifications alleged that three distinct, indecent acts (rubbing CA’s chest and neck area, placing his penis in CA’s hand, and rubbing his groin area against his daughter’s groin area) occurred “on diverse occasions” between 1 November and 14 December 1994.  Specifications 4 through 6 charged a continuation of the same indecent acts for the 17 months following the victim’s sixteenth birthday.  In November, 1995, approximately one year after appellant began molesting his daughter, the Armstrong family relocated from Fort Ord to Fort Drum.


In two assignments of error, appellate defense counsel argue that the evidence is factually insufficient to convict appellant of committing any indecent act with a child under sixteen years of age, and also factually insufficient to convict appellant of any indecent acts occurring after the family moved to Watertown, New York.  After weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, we agree that the evidence is not factually sufficient to support the findings of guilty of Specifications 1 through 3.  UCMJ art. 66(c); United States v. Turner, 25 M.J. 324 (C.M.A. 1987).


During direct examination, the trial counsel focused the victim's testimony geographically and temporally, but did not show that any of the molestation occurred specifically during the 44-day period between 1 November and 14 December 1994.  Virtually all of the trial counsel’s questions asked CA to relate events that occurred “between November 1994 and November 1995” (while the family was in California).  When describing the frequency of her father’s molestation during the one-year period between November 1994 and 1995, CA used terms such as “sometimes,” “a few times,” “infrequently,” “every other day and then every other week,” and “occurred only on week days.”  Typical of the questions and answers is the following:


Q:  Now [CA], once again, for the time period that I asked you to focus on earlier, from November of 1994 to November of 1995, on how many different occasions did your father put his hand underneath your shirt to rub your shoulders and your—your upper arms?


A:  I remember him doing that every time he came in, but I don’t remember what the time frame was.

While we are convinced that the appellant molested CA between November 1994 and November 1995, we are not convinced beyond a reasonable doubt that any of the misconduct occurred before the victim’s sixteenth birthday.  Accordingly we will set aside the findings of guilt as to Specifications 1, 2 and 3 of the Charge and dismiss same.


Appellant’s contention that the evidence is factually insufficient to convict him of committing any indecent acts with his daughter after the family moved to Fort Drum and Watertown, New York is nonmeritorious.  Although CA’s testimony concerning the continuation of her father’s aberrant, criminal conduct from November 1995 until May 1996 was abbreviated, we are convinced beyond a reasonable doubt that the indecent acts continued unabated until CA reported appellant’s deviant behavior in May 1996.


Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), appellant has raised five issues, one of which deserves discussion.  During rebuttal, the government offered Dr. Geiger as an expert witness on the subject of child abuse.  Defense counsel initially objected to Dr. Geiger’s testimony in any capacity because she had only spent one hour with CA and had done no testing of the victim.  The military judge overruled trial defense counsel’s foundational and relevancy objections.  

In response to the question, “Based upon your interview with [CA], were you able to form an opinion as to whether she exhibited characteristics and responses consistent with those exhibited by victims of sexual abuse?”  Dr. Geiger responded, “My opinion is that the information that I obtained during the course of the evaluation with [CA], is highly indicative of her being abused by her father.”  This was error.  United States v. Suarez, 35 M.J. 374 (C.M.A. 1992).  Trial defense counsel did not object to Dr. Geiger’s response.  Instead he immediately launched into an effective cross-examination.  At its conclusion, this cross-examination established that:  Dr. Geiger had met with CA for only one hour and had never spoken with any other members of the family; CA had expressed doubts about her own memory; there could be explanations other than child abuse for CA’s behavior; and teenagers were more sensitive and emotional than either young children or adults.  

Following the witness’ excusal, the military judge instructed the panel that they were not to consider Dr. Geiger’s opinion that she believed the alleged victim or that any crime occurred.  In light of the brevity of Dr. Geiger’s testimony on direct examination, the results of the cross-examination, and the military judge’s instruction, any error that occurred was harmless beyond a reasonable doubt.


We have carefully considered appellant’s remaining assignments of error, including those raised pursuant to Grostefon, 12 M.J. 431, and find them to be without merit.


The findings of guilty of Specifications 1, 2, and 3 of the Charge are set aside and those specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence in light of the error noted, the entire record of trial, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for five years, forfeiture of all pay and allowances and reduction to Private E1.

Senior Judge JOHNSTON concurs.

ECKER, Judge concurring in part and dissenting in part:


I agree with much of the lead opinion.  However, I do not agree that the evidence is factually insufficient concerning appellant’s convictions for indecent acts with a child (Specifications 1 through 3 of the Charge).  Further, even if my brothers are correct on this issue, I see no basis on this record to further reduce appellant’s sentence.  Accordingly, I respectfully dissent from those conclusions.  

CA’s testimony on both direct and cross-examination consumed fifty pages of transcript.  During this testimony, she stated that she could not remember “little details” and specifics, but was able to remember “big things” with regard to the allegations against appellant.  

Concerning the “big things,” she described a progression of physical contact.  Specifically, she recounted that because she did not have an alarm clock, appellant would come into her room to awaken her using back or neck rubs.  He then began getting into bed with her and added cuddling.  She testified that when appellant got into bed and cuddled with her, he only wore underwear and some times only his under-shorts.  She went on to state that the physical contact progressed to the rubbing of, or contact with, her body in ways that made her feel uncomfortable and victimized.  She specifically attributed each of the forms of molestation separately alleged in Specifications 1 through 3 to appellant.

 I recognize that the testimony of CA did not specify dates during the crucial 44-day period before her sixteenth birthday.  I also recognize that her testimony expressed confusion and uncertainty about the sequence, frequency and combinations of those acts during the thirteen to fourteen months that appellant was molesting her.  However, what I believe my brothers fail to recognize is that her responses to the prosecution questions, when considered in the context of all of her testimony, identified the charged misconduct as occurring “between [1] November 1994 and November 1995” and that this time period includes those crucial forty-four days.

In support of this view, I cite the following additional excerpt from CA’s testimony under cross-examination:

Q.  . . . .  How long had your father been coming in and, say, kissing you goodbye in the morning—as far as you can remember?

A.  Some of it I don’t really remember because he—he could have been—he could have done it ever since I was a little kid.

. . . .

A.  I can’t remember how far back— 

. . . .

Q.  Okay.  And, he’s been giving you—he likes to come in and sort of give you a back rub and that kind of thing too?

A.  I remember him start (sic) doing that right—right after like—right around November.  I don’t know the date, but it was, like around then—or maybe even December.  I just know it was before my birthday that he started coming in and doing that.  He could have started doing that before, but I don’t remember.

Q.  Okay.  Giving back rubs to you, that’s not objectionable to you, is it?

A.  No. 

(emphasis added).

While CA obviously would not object to appropriate back rubs, in context it is clear that this was not what she claimed occurred “around November . . . or maybe even December.”  Rather, her claim “that he started coming in and doing that” could only refer to the improper touching she had previously described.  Obviously, the members heard her testimony that way, resolved any memory or credibility issues in CA’s favor, and concluded that the government proved appellant engaged in the acts of molestation before 15 December 1994.  I am also satisfied that the prosecution proved its case beyond a reasonable doubt and thus would not disturb the trial court’s findings.  Uniform Code of Military Justice art. 66(c), 10 U.S.C § 866(c); United States v. Turner, 25 M.J. 324 (C.M.A. l987).

Finally, the dismissal of Specifications 1 through 3 effectively means that appellant now stands convicted of a 17 1/2-month period molestation rather than one of 19 months.  Further, given that CA was within forty-four days of turning sixteen for Specifications 1 through 3, the relative seriousness of the aggravating factor distinguishing those specifications from Specifications 4 through 6 is minimally significant in this case.  Viewing appellant’s reprehensible conduct with his own daughter in light of these observations, I see no reason under the applicable principles announced in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), to further reduce his sentence of confinement.  Accordingly, I would affirm the approved sentence.






FOR THE COURT:







JOSEPH A. NEURAUTER
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