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MEMORANDUM OPINION
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CARTER, Judge:


A special court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of maltreatment of a subordinate (three specifications) and indecent assault (two specifications) in violation of Articles 93 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 893 and 934 [hereinafter UCMJ].  The adjudged and approved sentence is a bad-conduct discharge and reduction to Private E1.  This case is before the court for automatic review under Article 66, UCMJ.


Appellant alleges that the military judge committed plain error when he failed to advise the members during his final instructions on findings that the burden of proof to establish appellant’s guilt was on the government and never shifted to the appellant.  The government counters that the military judge did not commit plain error because he advised the members during his preliminary instructions, delivered before the voir dire of the members, that the prosecution has the burden of proving appellant’s guilt beyond a reasonable doubt.  We agree with the government that no plain error occurred in this case.

Background


Appellant is a senior noncommissioned officer (NCO) with over eighteen years of service.  He was the training NCO at a dental unit in Landstuhl, Germany, from February 1992 until his reassignment to Fort Carson, Colorado, in December 1994.  In August 1997, charges were preferred against appellant at Fort Carson alleging nineteen specifications involving inappropriate sexual comments or conduct at both Fort Carson and Landstuhl.  After an Article 32, UCMJ, investigation, eight of the specifications were dismissed, including all of the Fort Carson offenses.  The convening authority referred the remaining eleven specifications, involving six different female soldiers, to a special court-martial empowered to adjudge a bad-conduct discharge.  Those charges were tried with members in a three-day trial in December 1997.


Prior to voir dire of the members, the military judge gave them preliminary instructions as authorized by Rule for Courts-Martial 913(a) [hereinafter R.C.M.], including the following pertinent passage:

Under the law the accused is presumed to be innocent of the offenses that he faces.

The prosecution has the burden of proving his guilt beyond a reasonable doubt.  The fact that charges have been preferred against this soldier and referred to court does not permit any inference of guilt.  You must make your determination of whether or not this accused soldier is guilty solely upon the evidence presented here in court and the instructions that I will give you throughout the trial and prior to your deliberations.
Since you cannot properly make a determination until you have heard all the evidence and until you have heard all the instructions, it is of vital importance that you retain an open mind until you have heard all the evidence and all the instructions.

[Emphasis added; see Dep't of Army, Pam. 27-9, Military Judges' Benchbook 37 (30 Sep. 1996) (hereinafter Benchbook)].


Two days later at the beginning of closing arguments on findings and in the presence of the members, the military judge told the trial counsel, “[S]ince the government has the burden of proof you may open and close argument.  Please proceed.”

In her initial closing argument, the trial counsel indicated that the defense had failed to deliver on promises made during its opening statement.  Thereafter, the following exchange occurred:

DC:  Objection, your honor.  She’s shifting the burden of proof.

ATC:  I’ll move on, your honor.

MJ:  Okay.

DC:  Your honor, may I get a ruling, please?

MJ:  All right, you’re overruled.

During closing argument, both counsel commented that the standard of proof was beyond a reasonable doubt, but neither mentioned who had the burden of proof or that the burden never shifts from the government.


Immediately after arguments on findings, the military judge instructed the members on findings:


Members of the Court, at this time I will instruct you on the law to be applied to this case.  When you close to deliberate and vote on the findings each of you must resolve the ultimate question of whether this accused soldier is guilty or not guilty based upon the evidence that has been presented here in court, and the instructions that I will now give you, and that I’ve given you throughout the trial.  [Emphasis added; see Benchbook at 49-50.]

. . . . 


You are further instructed, first, that this accused soldier is to be presumed innocent until his guilt is established by legal and competent evidence beyond a reasonable doubt.  [Required by Article 51(c)(1), UCMJ.]


Second, that if there is a reasonable doubt as to the guilt of this accused soldier that doubt must be resolved in his favor and he must be acquitted.  [Required by Article 51(c)(2), UCMJ.]


Third, if there is a reasonable doubt as to the degree of guilt, that doubt must be resolved in favor of the lowest degree of guilt as to which there is no reasonable doubt.  [Required by Article 51(c)(3), UCMJ.]


The judge inadvertently omitted a fourth provision from this instruction, which is the subject of this appeal:

Lastly, the burden of proof to establish the guilt of the accused beyond a reasonable doubt is on the government.  [Required by Article 51(c)(4), UCMJ].  The burden never shifts to the accused to establish innocence or to disprove the facts necessary to establish each element of each offense.  [Not required by Article 51, UCMJ, or R.C.M. 920, but included in the standard benchbook instruction.  Benchbook at 52.]

After deliberating for almost five hours, the panel acquitted appellant of six of the eleven specifications.  The five specifications with findings of guilty involved three different victims.

Discussion


Instructions on findings must include four basic due process principles:  (1) the presumption of innocence; (2) the reasonable doubt standard of proof; (3) the degree of guilt requirement; and (4) the burden of proof.  UCMJ art. 51(c)(1)-(4); R.C.M. 920(e)(5)(A)-(D); see also United States v. Bins, 38 M.J. 704, 705-06 (A.C.M.R. 1993), aff’d 43 M.J. 79 (1995).  It is undisputed that, during his final instructions on findings under R.C.M. 920, the military judge failed to give the burden of proof instruction and that none of the counsel for either side caught his mistake.

Absent plain error, appellant’s failure to object to this omission before the members closed to deliberate constituted waiver.  R.C.M. 920(f).  To grant relief under a plain error analysis, this court must determine that the error was obvious and substantial, that it had an unfair prejudicial impact on the members’ deliberations, and that it materially prejudiced appellant’s substantial rights.  United States v. Powell, 49 M.J. 460, 463-65 (1998); United States v. Fisher, 21 M.J. 327, 328-29 (C.M.A. 1986); UCMJ art. 59(a).  Cf. United States v. Glover, 50 M.J. 476, 478 (1999) (some instructional omissions may not be tested for prejudice and require reversal).


We review instructional errors in the context of the instructions as a whole, not in isolation.  United States v. Park, 421 U.S. 658, 674 (1975); United States v. McClary, 10 U.S.C.M.A. 147, 27 C.M.R. 221, 224 (1959); Bins, 38 M.J. at 706.  In appellant’s case, the burden of proof instruction required by Article 51(c)(4), UCMJ, and R.C.M. 920(e)(5)(D), was included in the preliminary instructions.  The military judge specifically tailored both his preliminary and findings instructions to advise the members to consider all the instructions given throughout the trial during their deliberations on findings.  We find no plain error under these circumstances.  Cf. United States v. Solomon, 856 F.2d 1572, 1577 (11th Cir. 1988) (failure to instruct on presumption of innocence during final instructions did not constitute plain error when the judge gave the omitted instruction at the beginning of the trial).


We note that the last sentence of the omitted instruction concerning “burden shifting” was not given anywhere during the trial.  This is an appropriate instruction, but it is not required by either Article 51, UCMJ, or R.C.M. 920.  When reviewing instructional errors, our task is also to view the instructions “in the context of the entire record of trial.”  Park, 421 U.S. at 674-75.  It clearly would have been better had the judge given the “burden shifting” instruction or at least clarified the law when defense counsel objected to the alleged burden shifting during trial counsel’s closing argument.  However, considering the evidence of record, the instructions as a whole, the judge’s statement prior to arguments that the government has the burden of proof, the arguments of counsel, and the length and results of the members’ deliberations, we conclude that the judge’s failure to give the “burden shifting” instruction was not plain error and did not materially prejudice this appellant’s substantial rights.  UCMJ art. 59(a).

We have considered the matters appellant asserted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and his remaining argument on sentence appropriateness, and find them to be without merit.

The findings of guilty and the sentence are affirmed.

Senior Judge TOOMEY and Judge NOVAK concur.
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