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MEMORANDUM OPINION ON PETITION FOR EXTRAORDINARY

RELIEF IN THE NATURE OF A WRIT OF MANDAMUS

------------------------------------------------------------------------------------
CLEVENGER, Judge:
On consideration of the Petition for Extraordinary Relief in the Nature of a Writ of Mandamus seeking to order the Commandant of the United States Disciplinary Barracks (USDB) at Fort Leavenworth, Kansas, to release petitioner Kreutzer from his status as a prisoner held on “Death Row” and to place him instead as a prisoner in the “general inmate population,” filed on 21 September 2004, the Petition is DENIED.

On 11 March 2004, this court set aside petitioner’s conviction of several homicide offenses and the adjudged and approved death sentence, but affirmed his conviction of several offenses and authorized a rehearing as to the set aside findings and/or the sentence.  United States v. Kreutzer, 59 M.J. 773 (Army Ct. Crim. App. 2004). 

The government sought reconsideration in a timely manner and that request was denied by the court on 11 June 2004.

On 22 June 2004, the Commandant of the USDB, pursuant to paragraph 6.18.4, Department of Defense Instruction 1325.7, “Administration of Military Correctional Facilities and Clemency and Parole,” dated 17 July 2001, was directed by the Clerk of this Court, acting for The Judge Advocate General of the Army to release petitioner from his post-trial confinement status pursuant to the decision of this court.  See Article 66(e), Uniform Code of Military Justice, 10 U.S.C. § 866(e) [hereinafter UCMJ]. 

On 28 June 2004, The Judge Advocate General, acting pursuant to Article 67(a)(2), UCMJ, certified an issue in United States v. Kreutzer to the Court of Appeals for the Armed Forces for review.

On 13 July 2004, the Clerk of this Court acting for The Judge Advocate General revoked his 22 June 2004 guidance to the USDB Commandant “to immediately release Sergeant Kreutzer from post-trial confinement.”  This later direction purported to authorize the Commandant to conduct a “hearing” pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 305 “to determine if there is a basis for Sergeant Kreutzer’s continued confinement.”

On 26 July 2004, the Commandant notified petitioner that he would conduct a review pursuant to R.C.M. 305(h) “to determine whether continued confinement at the USDB is warranted.”  Petitioner, through counsel, submitted a document on 27 July 2004 asking for the same relief he seeks in the present Petition.

On 25 August 2004, the Commandant notified petitioner that, purportedly in accordance with R.C.M. 305(h), he had determined that petitioner would continue to be confined.

Were we inclined to exercise our supervisory authority in this case under the All Writs Act, 28 U.S.C. § 1651(a), to address the substantive and procedural issues raised by petitioner, we are constrained from doing so by our superior court’s opinion in Moore v. Akins, 30 M.J. 249 (C.M.A. 1990).  The rule in Moore was cogently explained in Keys v. Cole, 31 M.J. 228, 231 (C.M.A. 1990):

[In Moore] . . . we held that, after reversal of a conviction by the Court of [Criminal Appeals], the servicemember must be released from confinement unless circumstances existed that warranted pretrial confinement on renewed charges.  We made this determination even though there, the Government had certified the correctness of the appellate court’s decision to this Court for review.  We concluded that, once his sentence had been set aside on appeal, no valid authority existed for continuing his post-trial confinement. 

This explanation followed our superior court’s comments in Moore, 30 M.J. at 253, that an intermediate service court “as long as [the] case was pending there—had authority under the All Writs Act, 28 USC § 1651, to enter an order [to release accused service members from confinement pending appeal in meritorious cases.]”  Chief Judge Everett, writing for the majority, added: 
Of course, once the case was certified for review by this Court, the Court of [Criminal Appeals] was divested of further authority over the case, unless subsequently the case was remanded to it. However, after the decision was certified to our Court, we have authority under the All Writs Act to enter suitable orders dealing with confine-ment or other pretrial restraint of [a] petitioner.  
Moore, at 253.   

Accordingly, the Petition is DENIED.


Senior Judge CHAPMAN and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
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