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MEMORANDUM OPINION ON FURTHER REVIEW

---------------------------------------------------------------
MERCK, Senior Judge:


Contrary to his pleas, appellant was convicted by a general court-martial composed of officer and enlisted members of attempted premeditated murder, attempted conspiracy to murder, attempted conspiracy to solicit another to commit murder, and soliciting another to commit murder (two specifications),
 in violation of Articles 80 and 134 Uniform Code of Military Justice, 10 U.S.C. §§ 880 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, forfeiture of all pay and allowances, confinement for twenty years, and reduction to Private E1.


In a supplemental assignment of error, appellant claims that his court-martial lacked jurisdiction to try him.  The essence of appellant’s claim was that the record of trial contained no request, oral or written, by appellant for a court-martial composed of at least one-third enlisted members.  See UCMJ art. 25(c)(1) (before the court is assembled, an appellant must “personally [] request[] orally on the record or in writing that enlisted members serve on” the court-martial).  In our initial review of appellant’s case pursuant to Article 66, UCMJ, we agreed that the record of trial did not contain an “on the record request” by appellant.  On 14 July 1999, we issued an initial opinion ordering a DuBay
 hearing to determine whether appellant made and communicated a forum selection, and if so, how he communicated the forum selection.  United States v. McGee, ARMY 9700480, (Army Ct. Crim. App. 14 July 1999)(unpub.).  The DuBay hearing was held on 17 September 1999.  The results of that hearing, including the military judge’s findings of fact and conclusions of law, are now attached to the record of trial, and the record is again before us for automatic review under Article 66, UCMJ.


We have carefully considered the record of trial, appellant’s assigned
 and supplemental
 errors, the government’s reply thereto, and the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Appellant’s claim of a jurisdictional error, based on his failure to orally on the record or in writing request trial by at least one-third enlisted members, warrants discussion, but no relief.  We find there was an unreasonable multiplication of charges and will grant appropriate relief. The remaining assertions of error, including those raised personally by appellant pursuant to Grostefon, are without merit.  

ALLEGED JURISDICTIONAL ERROR


We adopt the military judge’s findings of fact made after the DuBay hearing as our own.  See Appendix.  We find that appellant understood his forum rights and made a personal, voluntary, decision to be tried by a court-martial composed of at least one-third enlisted members prior to assembly of the court.  Cf. United States v. Daniels, 50 M.J. 864 (Army Ct. Crim. App. 1999); United States v. Lanier, 50 M.J. 722 (1999).  But see United States v. Townes, 50 M.J. 772 (N.M.Ct.Crim.App. 1999).  We note, however, that when the military judge obtained this personal, forum selection from appellant’s trial defense counsel, rather than appellant, as required by Article 25, UCMJ, he committed error.  Although such error, under the facts of this case, was not jurisdictional nor prejudicial, see UCMJ art. 59, this court again reminds all trial judges that not following a clear mandate of the UCMJ is unacceptable.  See Daniels 50 M.J. at 867 (citing Dep’t of Army, Pam. 27-9, Legal Services, Military Judges’ Benchbook, 11-12 (30 Sep. 1996)).










UNREASONABLE MULTIPLICATION OF CHARGES


After findings, the military judge found that Specifications 2 and 3 of Charge I (attempted conspiracy to murder and attempted conspiracy to solicit another to commit murder) 
 were multiplicious for sentencing purposes with Specification 1 of Charge I (attempted premeditated murder).
  Additionally, he ruled that Specifications 1 and 3 of Charge II (two specifications of soliciting another to commit murder)
 were multiplicious with Specification 1 of Charge I for sentencing.  He subsequently instructed the court members that in determining a sentence in this case they “must consider these offenses as a single offense.”


It is well established that “[w]hat is substantially one transaction should not be made the basis for an unreasonable multiplication of charges against one person.”  Rule for Courts-Martial 307(c)(4) discussion.  “[M]ilitary judges [] exercise sound judgment to ensure that imaginative prosecutors do not needlessly ‘pile on’ charges against a military accused.  A fair result remains not only the objective, but indeed the justification of the military justice system.”  United States v. Foster, 40 M.J. 140, 144 n.4 (C.M.A. 1994).  Under the circumstances of this case, we find the attempted conspiracy to commit murder and attempted conspiracy to solicit another to commit murder should have been dismissed as an unreasonable multiplication of charges.  Cf. United States v. Savage, 50 M.J. 244, 245 (1999)(“an unauthorized conviction has ‘potential adverse collateral consequences that may not be ignored,’ and constitutes unauthorized punishment in and of itself”)(citing Ball v. United States, 470 U.S. 856, 865 (1985)).


The findings of guilty of Specifications 2 and 3 of Charge I are set aside and those specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Judge CASIDA and Judge TRANT concur:







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

�  Appellant was originally charged with two conspiracies: (1) to commit murder; and (2) solicitation to commit murder.  Because of a failure of proof, the military judge reduced the offenses to attempted conspiracies.  The specifications were then placed, along with the specification of attempted premeditated murder, under the original attempt charge, the original conspiracy charge (Charge II) was dismissed, and Charge III was renumbered.  The members found appellant not guilty of a third solicitation specification. 





�  United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).





�  					Assignment of Error I  





SPECIFICATIONS 2 AND 3 OF CHARGE I, ALLEGING ATTEMPTED CONSPIRACY TO COMMIT MURDER AND ATTEMPTED CONSPIRACY TO SOLICIT MURDER, RESPECIVELY [SIC], ARE MULTIPLICIOUS WITH SPECIFICATION 1 OF CHARGE I, ALLEGING ATTEMPTED MURDER, BECAUSE THE OVERT ACTS PLEADED AND PROVEN AT TRIAL FOR THE ATTEMPTED MURDER SPECIFICATION SUFFICE AS THE OVERT ACT REQUIRED AND ADMITTED FOR BOTH OF THE ATTEMPTED CONSPIRACY CHARGES AND ARE THEREFORE MULTIPLICIOUS, OR AT A MINIMUM CONSTITUTE AN UNREASONABLE MULTIPLICATION OF CHARGES.





					Assignment of Error  II





THE [SIC] SPECIFICATIONS 1 AND 3 OF CHARGE II [FOOTNOTE OMITTED], BOTH ALLEGING SOLICTATION TO COMMIT PREMEDITATED MURDER, ARE, AS PLED AND PROVEN, LESSER INCLUDED OFFENSES OF SPECIFICATION 1 OF CHARGE I (ATTEMPTED PREMEDITATED MURDER), AND THEREFORE SUBSUMED WITHIN THE GREATER CHARGE OF ATTEMPTED MURDER.  IN THE ALTERNATIVE, AT A MINIMUM, THE SOLICITATION SPECIFICATIONS ARE AN UNREASONABLE MULTIPLICATION OF CHARGES WITH THE ATTEMPTED MURDER SPECIFICATION.





� 				Supplemental Assignment of Error





 THE ABSENCE IN THE RECORD OF ANY REQUEST FOR TRIAL BY 


OFFICER AND ENLISTED MEMBERS CONSTITUTES JURISDICTIONAL ERROR AND RENDERS THE COURT-MARTIAL PROCEEDINGS IN THIS CASE VOID.





�  The overt act to complete the alleged attempted conspiracies in Specifications 2 and 3 of Charge I is the same, i.e., paying the person, who appellant thought was going to kill his ex-wife, $1000.00.  





� The gravamen of the attempted premeditated murder offense (Specification 1 of Charge I) was that “ [appellant] engaged in a course of conduct to lead to his [ex-] wife’s murder, such as describing the victim; suggesting possible means, times and plans for her murder; arranging for a hit man; and paying a hit man for the act.” 





� In Specification 1 of Charge II, appellant was charged with soliciting Private First Class Michael J. Adams to murder his ex-wife.  In Specification 3 of Charge II, appellant was charged with soliciting William P. Pagels to murder his ex-wife.
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