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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

Contrary to his pleas, the appellant, a nineteen-year-old Private First Class, was convicted by a special court-martial of using marijuana in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a (1988)[hereinafter UCMJ].  He was sentenced to a bad-conduct discharge, confinement for sixty days, forfeiture of $583.00 pay per month for two months, and reduction to Private E1.  The convening authority approved the sentence but suspended execution of the bad-conduct discharge until 1 December 1996, at which time it was to be remitted unless sooner vacated.
 

Appellant’s conviction was based upon the results of a positive drug urinalysis test administered by his unit.  Before this court, he now maintains that the evidence resulting from that test is both legally and factually insufficient to sustain his conviction because of numerous procedural irregularities that are alleged to have occurred during the administration of the test.  More specifically, he alleges, inter alia, that the test bottles were left unattended before the urinalysis began; that the test observer did not maintain visual contact with him as he urinated into the specimen bottle; that the observer violated standard operating procedures by reusing appellant’s specimen bottle when appellant was unable to provide a full urine specimen on his first attempt to fill it; that the observer instructed appellant to use his unwashed finger to retrieve a hair that had found its way into the specimen bottle; and that, following the administration of the test, the filled specimen bottles were inadequately safeguarded.  In addition, appellant has identified a number of alleged inadequacies in the preparation of the documentation relating to the administration of the test.  These include the fact that the test administrator filled out the procedure checklist before and not after the urinalysis was conducted and that, although only one observer signed the unit ledger documenting that a soldier provided a particular urine specimen, in fact, two observers participated in the administration of the test.

After carefully considering, these and the other claims of procedural irregularities in the administration of the drug urinalysis test and the entire record, we are convinced of the sufficiency of the evidence of appellant’s guilt.
  

The findings of guilty and the sentence are affirmed.   







FOR THE COURT:







MARY B. DENNIS






Deputy Clerk of Court

�  We reject the government’s suggestion that, because the punitive discharge in this case was remitted, this court lacks jurisdiction under Article 66, UCMJ.  Article 66(b) requires The Judge Advocate General to refer to this court the record in each case of a trial by court-martial “in which the sentence, as approved, extends to . . . a bad-conduct discharge . . .”  The approved sentence in this case included a bad conduct-discharge.  See Boudreaux v. U.S. Navy-Marine Corps, 28 M.J. 181 (C.M.A. 1989); United States v. Bullington, 13 M.J. 184 (C.M.A. 1982); United States v. Cortte, 36 M.J. 767 n.1 (N.M.C.M.R. 1992)(remission of a bad-conduct discharge did not affect court’s jurisdiction).





�  The military judge instructed the court members that “[i]n order to convict this accused, the evidence must establish that the urine sample originated from the accused and tested positive for the presence of marijuana without adulteration by any intervening agent or cause.  Deviation from governing regulations or any other discrepancy in the processing or handling of the accused’s urine sample may be considered by you in determining if the evidence is sufficiently reliable to support a vote for conviction.” 
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