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MEMORANDUM OPINION
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VOWELL, Judge:

The appellant was convicted, pursuant to his pleas, at a special court-martial empowered to adjudge a bad-conduct discharge, of using cocaine, using marijuana, distributing cocaine, distributing marijuana, introducing cocaine onto a military installation, and introducing marijuana onto a military installation, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The military judge sentenced him to a bad conduct discharge, confinement for five months, forfeiture of $617.00 pay per month for six months, and reduction to Private E1.  The convening authority approved the adjudged sentence.   

In this Article 66, UCMJ, appeal, the appellant asks us to set aside and dismiss the bad-conduct discharge because of an error in the staff judge advocate’s post-trial recommendation to the convening authority.  We agree that the recommendation contained an error, but, finding no prejudice to the appellant, we decline to grant relief.  

The drug specifications stemmed from two separate transactions.  In February 1998, the appellant took two other soldiers to a residence in downtown Augusta, Georgia, where he purchased one-eighth of an ounce of cocaine.  When they returned to Fort Gordon, the appellant sold the cocaine to a soldier who was working for the local drug suppression team.  The appellant was immediately apprehended, and later confessed to possessing, using, introducing, and distributing marijuana on one other unrelated occasion between September 1997 and the date of his apprehension in February 1998.  

The appellant’s drug activities were originally charged as eight specifications (four involving cocaine and four involving marijuana), alleging possession with intent to distribute, use, distribution, and introduction onto a military installation with intent to distribute.  Prior to entry of pleas, the military judge dismissed two specifications alleging possession of cocaine and possession of marijuana with the intent to distribute as being multiplicious with the charged distributions of the same drugs on the same dates.  After ascertaining before and during the providence inquiry that the drugs actually distributed were the same drugs introduced onto the military installation, the military judge also deleted the “with intent to distribute” language from the introduction specifications (Specifications 7 and 8 of Charge II).

As the appellant correctly avers, the staff judge advocate’s post-trial recommendation pursuant to Rule for Courts-Martial 1106 [hereinafter R.C.M.] mistakenly reflected that the appellant was convicted of introduction of marijuana onto a military installation with the intent to distribute (Specification 8 of Charge II).  The court-martial promulgating order compounds this error by failing to reflect the deletion of the “with intent to distribute” language from both specifications.  

Rule for Courts-Martial 1106(d)(3)(A) requires that the post-trial recommendation set forth the findings.  The rule further requires that the recommendation be served on the trial defense counsel.  See R.C.M. 1106(f).  The trial defense counsel has an obligation to bring matters “believed to be erroneous, inadequate, or misleading” in the recommendation to the attention of the staff judge advocate, in order that they may be corrected prior to the recommendation going to the convening authority.  R.C.M. 1106(f)(4).  The failure of the trial defense counsel to comment “shall waive later claim of error with regard to such matter in the absence of plain error.”  R.C.M. 1106(f)(6).  The trial defense counsel did not note the mischaracterization of the findings as an error. 

We will not apply waiver in this case, as the post-trial processing was somewhat unusual.  The appellant was sentenced to five months confinement on 18 September 1998.  In an attempt to get the appellant an early release from confinement in order to spend the Christmas holidays home with his family, the trial defense counsel submitted what was styled as an “R.C.M. 1105 and R.C.M. 1106” submission on 17 December 1998.  This was prior to authentication of the record of trial on 11 January 1999, and prior to the preparation of the post-trial recommendation on 12 January 1999.  In his December R.C.M. 1105/1106 memorandum, the trial defense counsel specifically noted that he had not yet received the post-trial recommendation, and thus could not comment on its accuracy.

The only indication in the record that the staff judge advocate’s recommendation was served upon the trial defense counsel is a statement therein that it was served; there is no document reflecting receipt by the trial defense counsel.  There was no submission other than the 17 December 1998 memorandum on the appellant’s behalf.  The addendum to the staff judge advocate’s recommendation is dated 13 January 1999, one day after the original recommendation, and reflects that the 17 December 1998 R.C.M. 1105 and 1106 submission by the trial defense counsel was provided to the convening authority.    

Rule for Courts-Martial 1106(f)(5) provides counsel for the accused ten days after service of the staff judge advocate’s recommendation in which to submit comments.  The record contains no indication that the trial defense counsel waived this ten-day period.  Conversely, there is no allegation by the appellant that the trial defense counsel did not waive further comment.  Under these circumstances, we decline to apply waiver.(

In United States v. Wheelus, 49 M.J. 283, 288 (1998), our superior court held that errors in a post-trial recommendation do not always require appellate relief.  Wheelus sets forth three criteria for evaluating claims of error in the post-trial processing of courts-martial.  The appellant must:  (1) make an allegation of error at the service court level; (2) allege prejudice; and (3) state what he would do to resolve the error.  See Wheelus, 49 M.J. at 288.  Central to obtaining relief is making a “‘colorable showing of possible prejudice.’”  Wheelus, 49 M.J. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)).


In this case, the appellant has failed to make that colorable showing.  The appellant was convicted of actual distribution of the same marijuana he introduced onto Fort Gordon.  The staff judge advocate’s erroneous advice to the convening authority that the appellant was convicted of introduction with an intent to distribute would not have influenced the convening authority’s action on the adjudged sentence.  As the military judge noted when he partially granted the defense’s multiplicity motion at trial:  “Since you already have a wrongful distribution, then the intent to distribute means absolutely nothing.” 


In the interests of judicial economy, we will issue a certificate of correction to properly reflect the findings in the court-martial promulgating order.  

We have considered the errors personally asserted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( We do not wish to discourage oral communication between trial defense counsel and government counsel.  However, including a memorandum for record or other document reflecting service of the recommendation and a statement that no further matters will be submitted would appear to be in the best interest of all parties to the trial in order to document the record.
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