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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of making a false official statement, larceny of a laptop computer and compact disks of a value greater than $3,800.00, and unlawful entry into a barracks room, in violation of Articles 107, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 921, and 934 [hereinafter UCMJ].  The convening authority approved the sentence to a bad-conduct discharge and confinement for six months.


Although this case was submitted on its merits for review under Article 66(c), UCMJ, without any assignments of error, the appellant asserts under United States v. Grostefon
 that his sentence to a bad-conduct discharge was inappropriately severe.  In support of his position, the appellant cites the fact that he pled guilty without the benefit of a pretrial agreement; that he voluntarily approached the military police to return the property he had stolen; that his false statement to police—that he innocently purchased the laptop computer from a former roommate—“resulted from his misguided effort to minimize his own criminality”; and that he readily and sincerely admitted at trial that his conduct was wrong.

Background

The appellant admitted during the guilty plea inquiry that he stole the computer and compact disks when he found them unsecured in an unlocked barracks room that he had entered in search of a friend.  Although the appellant could not explain why he stole the property, he stated that he did not plan the theft in advance and knew stealing was wrong.  In a discussion with the owner subsequent to the theft, the appellant learned that he was “a pretty upstanding type guy” and “not the type of person that needed something like that.”  Consequently, the appellant attempted to return the property without “anyone getting in trouble” by reporting to authorities that he had purchased that laptop from “an old friend,” who was his former roommate.  After making this false report to the authorities, the appellant revealed what had happened to his former roommate.  The former roommate said he would say he found the laptop and sold it to the appellant.


The defense called seven witnesses who testified to the appellant’s good military character and performance, and six of the witnesses stated they would welcome the opportunity to serve with the appellant in the future.  In an unsworn statement, the appellant expressed his remorse, apologized to the victims and the unit, and asked for mercy.  In his sentencing argument, the trial defense counsel suggested that the circumstances of the offenses, along with the matters in extenuation and mitigation, warranted only hard labor without confinement.  As his fall-back position, the trial defense counsel argued that, if the military judge considered confinement appropriate, he limit confinement to “no more than a couple of months.”  Finally, the trial defense counsel stated, “Sir, if you’re thinking anything along the lines of what the government is asking, if you’re [thinking] anything over six months, Specialist Locks would prefer that you instead, instead issue him a bad conduct discharge.”  Although the military judge questioned the trial defense counsel to ensure he accurately understood the substance of the argument, he did not ask counsel or the appellant whether the appellant had authorized the argument for a bad-conduct discharge in lieu of confinement for more than six months.


In a post-trial submission to the convening authority, the appellant personally made an impassioned plea to the convening authority requesting disapproval of the bad-conduct discharge so that he could return to duty to serve his country and to prove he had been rehabilitated.

Discussion


An accused may request a punitive discharge in lieu of other types of punishment, and a defense counsel may advocate his client’s wishes.  However, “where the record is silent regarding an accused’s desires, defense counsel may not concede that a punitive discharge is appropriate.”  United States v. Lyons, 36 M.J. 425, 427 (C.M.A. 1993).  Therefore, “when defense counsel does seek a punitive discharge or does concede the appropriateness of such a discharge—even as a tactical step to accomplish mitigation of other elements of a possible sentence—counsel must make a record that such advocacy is pursuant to the accused’s wishes.”  United States v. Dresen, 40 M.J. 462, 465 (C.M.A. 1994) (citations omitted).  In other words, there must be “an adequate record of appellant’s desire that a punitive discharge be actually imposed.”  United States v. Pineda, 54 M.J. 298, 301 (2001).  

This appellant never expressed his desire to receive a bad-conduct discharge in lieu of confinement in excess of six months.  While the trial defense counsel advanced his argument by stating that “Specialist Locks would prefer” a bad-conduct discharge instead of confinement in excess of six months, neither the trial defense counsel nor the military judge made a clear record of the appellant’s preferences.  The trial defense counsel did not state that the appellant specifically authorized the argument after having been advised of the consequences and seriousness of a bad-conduct discharge, and the military judge did not inquire of the appellant whether he understood the ramifications of his counsel’s argument and specifically authorized it.  In his post-trial submission, the appellant stated his desire to return to duty.  Under these circumstances, we hold that the record is inadequate to determine whether the appellant authorized his counsel’s argument for a bad-conduct discharge in lieu of confinement for more than six months.   


An inadequate record “does not, per se, require an appellate court to set aside [an appellant’s] court-martial sentence.”  Pineda, 54 M.J. at 301.  Instead, a court must assess “the impact of that error on the approved sentence to determine whether sufficient prejudice exist[s] for a finding of ineffective assistance of counsel under the second prong of the test in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).”  Id.  In assessing whether there is sufficient prejudice, an appellate court must decide whether “the facts of a given case compel a conclusion that a bad-conduct discharge was reasonably likely.”  Id.


We are satisfied that the trial defense counsel’s argument did not significantly impact the sentence.  In our experience, the circumstances of this case convincingly compel the conclusion that a bad-conduct discharge was reasonably likely.  The appellant committed a barracks larceny of a high dollar item.  When he sought to extricate himself from his feelings of guilt, and arguably the possibility of detection, he concocted a story implicating a “good friend” and former roommate.  After making his false statement to the police, he colluded with his former roommate to contrive consistent stories.  These were serious crimes with aggravating factors, fully deserving of a bad-conduct discharge.  We acknowledge that the stolen property was returned to the owner, and that the appellant’s good duty performance was reflected by the support of his sentencing witnesses.  Nevertheless, on the basis of the nature and seriousness of the offenses and the character of the appellant, a bad-conduct discharge was more than reasonably likely.
  “Finally, this was a trial before military judge alone, and we are confident that this judge was aware that a proper record had not been made and disregarded the improper argument before him.”  Pineda, 54 M.J. at 301.


This is the second case in two months reviewed by this court in which the trial defense counsel failed to make a record that the client had authorized an argument for a bad-conduct discharge.  A trial defense counsel needs to carefully document the client’s wishes when arguing for a bad-conduct discharge, even when the argument seeks to mitigate other elements of the sentence.  Counsel should realize that failure to make such a record raises the issue of ineffective assistance of counsel.  


Likewise, although a military judge is only obligated to make an inquiry when the trial defense counsel’s argument appears to conflict with the accused’s desire to remain in the service,
 we urge military judges to clarify the record whenever a trial defense counsel argues for a bad-conduct discharge.

Aside from the issue of the appropriateness of the trial defense counsel’s argument, we have carefully considered the appellant’s Grostefon assertion that the sentence to a bad-conduct discharge was inappropriately severe.  On our consideration of the entire record—specifically considering the nature and seriousness of the offenses and the character of the appellant—we hold that the bad-conduct discharge was eminently appropriate.  See United States v. Snelling, 14 M.J. 267 (C.M.A. 1982).       


The findings of guilty and the sentence are affirmed.   







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� 12 M.J. 431 (C.M.A. 1982).





� While the military judge recommended that the convening authority suspend the bad-conduct discharge, we consider his recommendation to be a clemency recommendation, not an impeachment of the appropriateness of the sentence he adjudged.  A military judge would not adjudge a sentence he believed to be inappropriately severe, in reliance on possible mitigating action by a convening or other authority.





� Pineda, 54 M.J. at 300.
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