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-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Contrary to his pleas, appellant was convicted by a general court-martial composed of officer and enlisted members of attempted sodomy, assault consummated by battery, indecent acts with a child (two specifications), and wrongfully communicating a threat in violation of Articles 80, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 928, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1.


Appellant asserts two errors:  First, that the evidence was factually and legally insufficient to sustain the panel’s findings of guilty (see United States v. Turner, 25 M.J. 324 (C.M.A. 1987) and Jackson v. Virginia, 443 U.S. 307 (1979)); second, that he was improperly subjected to administrative forfeitures after his trial (United States v. Gorski, 47 M.J. 370 (1997)).  Appellant personally asserts eleven additional errors pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  As discussed below, we agree that the evidence was factually insufficient to support one of the charges and specifications of which appellant was found guilty.  We agree that appellant falls into the class of cases potentially impacted by Gorski and refer that matter to The Judge Advocate General for investigation and appropriate resolution in accordance with our superior court’s directions.  We find appellant’s Grostefon assertions to be without merit.

FACTUAL AND LEGAL SUFFICIENCY


Exercising our fact-finding authority under Article 66(c), UCMJ, considering the entire record of trial, and mindful that we lack the opportunity to see and hear the witnesses’ testimony, we are not satisfied that the evidence is factually sufficient to support the findings of guilty of Specification 1 of Additional Charge II, attempted sodomy with a child under the age of sixteen.  Accordingly, we will set aside the findings of guilty of Specification 1 of Additional Charge II and of Additional Charge II.  We find that all other findings of guilty are legally and factually sufficient.

ADMINISTRATIVE FORFEITURES

We find that all offenses of which appellant was convicted occurred before 1 April 1996.  Appellant is thus within the class of persons who are entitled to protection under Gorski.  The Gorski issue and its remedy are administrative in nature and do not affect the approved sentence.  Accordingly, the Gorski issue is referred to The Judge Advocate General for appropriate disposition.  The Judge Advocate General will determine the amount of relief, if any, that is warranted, subject to any setoffs that may arise under law or regulations.  There is no requirement that this matter be returned to the court.

DECISION


The findings of guilty of Specification 1 of Additional Charge II and of Additional Charge II are set aside and that charge and specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for four years, forfeiture of all pay and allowances, and reduction to Private E1.
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