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MEMORANDUM OPINION

-----------------------------------------
VOWELL, Judge:*

A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of making a false official statement, larceny (two specifications), and forgery, in violation of Articles 107, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 921, and 923 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.  The military judge recommended that the convening authority “exercise his discretion and direct payment of forfeitures to the dependents for the maximum period authorized.”  In accordance with the pretrial agreement, the convening authority approved the sentence as adjudged, but suspended confinement in excess of eighteen months for a period of eighteen months.  The convening authority took no action to suspend or waive forfeitures.  


In this Article 66, UCMJ, appeal, the appellant contends that his trial defense counsel rendered ineffective assistance in her handling of post-trial matters on his behalf and that his sentence was inappropriately severe.
  We disagree.

The appellant was a twenty-nine year old soldier with a clean military record in his first two and a half years of military service when he stole a check from his barracks roommate.  After the appellant made the check payable in the amount of $5,800.00, he arranged for a civilian friend to deposit it in her account.  Once the check cleared, they planned that the civilian friend would give the appellant most of the money.  At the time the check was deposited, the appellant received $20.00 cash, and the civilian friend received $80.00.  For reasons not apparent in the record, the plan unraveled, and the bank returned the funds to the victim approximately one month later.  In the providence inquiry, the appellant stated that he planned to use the money to pay bills.  

At least part of the reason for the appellant’s dire financial straits became apparent during the sentencing phase of the trial.  The appellant’s mother testified about the appellant’s warm and supportive relationship with his five natural children and one adopted child.  She testified that she was close to the mothers of the appellant’s children and that the appellant supported at least three of them financially.  His mother also indicated that the appellant was living with two children (one natural child and one child that he adopted) and that the appellant was expecting another child.  

The appellant made an unsworn statement apologizing to the victim, his own children, and the unit, and indicating that he wanted to remain on active duty.  The appellant’s good duty performance was presented in a number of written statements by unit members, supervisors, and friends.  In her closing argument, the trial defense counsel requested that the military judge not adjudge forfeitures and that he recommend waiver of automatic forfeitures.  

The appellant’s claims of ineffective assistance of counsel stem from the trial defense counsel’s failure to request that the convening authority take the recommended action on forfeitures.
  In a post-trial affidavit, the appellant contended that his unit knew that the woman with whom he was living was not his wife.  He stated that he was pending a divorce, that his last four children were born to different women while he was separated from his wife, and that his military records incorrectly reflected that he had only one child because his unit kept losing the paperwork he submitted to establish his other children as his military dependents.  He alleged that his trial defense counsel did nothing to assist him in getting financial relief for his dependents and that she insisted he produce birth certificates for his children before she would request financial relief from the forfeitures adjudged.  He conceded that he “finally told her to forget it because my mother’s hectic work schedule prohibited her from getting [the] birth certificates in the al[l]otted time that she gave me.”

Based on the allegations of ineffective assistance of counsel raised in the appellant’s affidavit, we ordered Captain (CPT) H, the trial defense counsel, to submit an affidavit addressing her post-trial actions on behalf of the appellant.  We have carefully examined her affidavit and have compared it closely to the appellant’s affidavit.  Based on the information contained in the two affidavits, and applying the third principle announced in United States v. Ginn, 47 M.J. 236, 248 (1997), we hold that the appellant has failed to show that his counsel’s performance was deficient.  See Strickland v. Washington, 466 U.S. 668, 687 (1984); United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987) (applying, within the military justice system, the Strickland test to claims of ineffective assistance of counsel).  

Captain H explained that, after trial, she asked the appellant and his mother to obtain information about the mothers of his six children in order to process a request for deferment and waiver of forfeitures to the convening authority.  Based on her experience with the convening authority and staff judge advocate, she knew that deferments of forfeitures were rarely approved and that waivers were approved only when certain specific information was provided, because the convening authority wanted assurances that any waived forfeitures would go to the family members and not the accused.  

She was surprised, in view of the appellant’s mother’s testimony about the appellant’s financial support to his children, that the appellant and his mother did not have the addresses of his children’s mothers and other personal information readily available.  

After requesting the information for several months, CPT H finally telephoned the appellant on 16 February 2000 and again asked for the information regarding the children and their mothers.  She informed the appellant that a legal non-commissioned officer from the local Trial Defense Service office was listening to the conversation and taking notes.  Captain H attached a memorandum for record by this noncommissioned officer, prepared twelve days after the telephone call, to her affidavit.  The memorandum supports CPT H’s averments that:   (1) the appellant stated that he was unable to get addresses or other personal information regarding his family members, and (2) the appellant was more focused on reducing his sentence to confinement than on obtaining financial relief for his dependents.  Captain H informed the appellant that, in the absence of information about his other dependents, any waiver of forfeitures granted would go to the appellant’s estranged wife.  

Captain H also advised the appellant that there was some risk in making a request for deferment and waiver of forfeitures on behalf of dependents born as the result of his adulterous affairs.  After she so advised him, the appellant agreed that she should not file a request for deferment and waiver on his behalf.

We find only one point of disagreement between the appellant’s and CPT H’s affidavits.  Captain H did not recall telling the appellant that he had to have birth certificates from his children before she could process the appellant’s request.  The appellant specifically indicates that she told him to obtain the birth certificates.  For purposes of deciding the appellant’s claim of post-trial ineffective assistance of counsel, we will accept the appellant’s averments as true.  See Ginn, 47 M.J. at 248 (Ginn’s third principle).  Based on our own years of experience with the military finance system, we are cognizant that no claim of dependency would be favorably processed without a birth certificate, at a minimum, to establish the existence of a child and the appellant’s paternity, and thus find it likely that CPT H specifically requested birth certificates.
  Regardless of whether the birth certificates were actually necessary to obtaining a waiver of forfeitures, we conclude that CPT H’s performance was not deficient.

Counsel are presumed to be competent.  United States v. Ingham, 42 M.J. 218, 223 (1995).  An appellant must overcome this strong presumption by demonstrating that his counsel’s performance was “outside the wide range of professionally competent assistance.”  Strickland, 466 U.S. at 690.  We hold that the appellant’s affidavit does not overcome the presumption of competence in this case.  

The appellant agreed with CPT H not to seek a waiver of forfeitures on behalf of his children, and directed her to pursue a reduction in his sentence to confinement.  She did so in a cogent and well-written clemency submission pursuant to Rule for Courts-Martial 1105, seeking disapproval of the adjudged discharge and approval of only twelve months of confinement.  The appellant reiterated this theme in his own clemency petition.  While he referenced his family many times, what he personally asked the convening authority to do was to return him to duty or to disapprove the punitive discharge.  In view of the record and the affidavits, we are satisfied that CPT H did not provide ineffective assistance when she did not request a waiver of forfeitures on behalf of the appellant’s children.  


The findings of guilty and the sentence are affirmed.  


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* Judge Vowell took final action in this case prior to her reassignment.





� We have considered the appellant’s personal submissions pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and have determined them to be without merit.  





� In Article 58b, UCMJ, Congress provided that a service member convicted by general court-martial and sentenced to a certain minimum punishment would forfeit, by operation of law, all pay and allowances during any period of incarceration, but permitted a convening authority to waive such automatic forfeitures for a period of up to six months, on behalf of the accused’s family members.  See also United States v. Kolodjay, 53 M.J. 732 (Army Ct. Crim. App. 1999) (explaining the available options for waiver and deferment of forfeitures).  An appellant need not initiate a waiver request; a waiver may be granted upon application of the family members themselves.  





� As the appellant’s affidavit correctly indicates, the absence of birth certificates would not have prevented CPT H from seeking a waiver of forfeitures on behalf of the appellant’s estranged wife and son, as the Army already recognized them as the appellant’s dependents.  We do not fault CPT H for her lack of action on their behalf, because both affidavits reflect that the appellant’s focus was on his other children by other women.  Additionally, the affidavits do not reflect that the appellant provided CPT H with the necessary contact information regarding his estranged wife.  
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