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MEMORANDUM OPINION 
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Per Curiam:


A military judge, sitting as a general court-martial, convicted appellant, in accordance with her pleas, of failing to go to her appointed place of duty (two specifications), disobeying a superior commissioned officer, wrongful distribution of a controlled substance (two specifications), wrongful possession of a controlled substance, wrongful use of a controlled substance, assault consummated by a battery, breaking restriction (two specifications), and communicating a threat in violation of Articles 86, 90, 112a, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 890, 912a, 928, and 934 [hereinafter UCMJ].  The adjudged and approved sentence was a bad-conduct discharge, confinement for one year, and forfeiture of all pay and allowances.

Appellant asserts that Charge II and its Specification, disobeying a superior commissioned officer, should be dismissed because the ultimate offense was breaking restriction, Specification 1 of Charge V.  We agree.  Under the facts of this case, appellant did no more than break the restrictions imposed by her battalion commander pursuant to punishment appellant received under Article 15, UCMJ.  In our opinion, the record is void of sufficient evidence that her company commander gave her an order not to leave the post in order to put the full weight of his authority behind the restrictions imposed pursuant to Article 15, UCMJ.(  See United States v. Loos, 4 U.S.C.M.A. 478, 16 C.M.R. 52 (1954).  Accordingly, the findings of guilty of Charge II and its Specification are set aside and Charge II and its Specification are dismissed.   

We have carefully reviewed appellant’s remaining allegations of legal error, as well as the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and conclude they are without merit.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for forfeiture of all pay and allowances, confinement for ten months, and a bad-conduct discharge. 







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

( There is an inconsistency between appellant’s sworn testimony during the providence inquiry and the Stipulation of Fact as to when appellant’s company commander gave her this order.  Since the military judge did not resolve this inconsistency, we considered appellant’s sworn testimony during the providence inquiry when resolving this issue.
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