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MEMORANDUM OPINION

-------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of dereliction of duty, false official statement, marijuana use (two specifications), cocaine use, larceny, and disorderly conduct, in violation of Articles 92, 107, 112a, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 907, 912a, 921, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for seven months, forfeiture of $575.00 pay per month for six months, and reduction to Private E1.  This case is before us for review pursuant to Article 66, UCMJ.  

We hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to negligent dereliction of duty.  We will set aside the finding of guilty and affirm the sentence in our decretal paragraph.  

FACTS
Appellant pleaded guilty to and was found guilty of Charge VII and its Specification, negligent dereliction of duty, by keeping more than two pets in government quarters
 and by failing to keep Specialist (SPC) M’s assigned government quarters in a sanitary state.
  During the Care
 inquiry, the military judge explained the elements of dereliction of duty, and appellant agreed that the elements described what he did.  
Appellant was scheduled to deploy to Kuwait in two days.  In anticipation of the deployment, appellant terminated his off-post lease.  Appellant and his wife then moved into SPC M’s assigned government quarters because SPC M was deployed, SPC M’s wife had moved and SPC M had given appellant permission to live there temporarily.  There was no evidence that appellant signed for SPC M’s quarters, or that appellant was briefed about rules regarding pets or the sanitary conditions required for government quarters.  Appellant’s deployment was subsequently delayed and they stayed in SPC M’s quarters for twenty to twenty-five days.
When appellant and his spouse moved into SPC M’s quarters, SPC M’s two cats remained in the quarters.  Appellant and his wife, who had no children, brought their three cats and two medium-sized dogs into SPC M’s quarters, bringing the total number of pets in SPC M’s quarters to seven.  Appellant told the military judge that he was unaware of Fort Benning’s policy limiting the number of pets in family quarters, but he “should have checked it out.”  Appellant further stated that his duty to keep the government quarters in a sanitary state came from “respect” for SPC M and military housing.
Appellant kept his two dogs in the yard, but brought them inside when it was cold.  Appellant said he was derelict because he did not clean up about twenty piles of dog feces that accumulated in the yard between 11 January 2003 and 20 February 2003.  He also did not clean up cat urine on clothing in his quarters as quickly as necessary.  Appellant explained that he had two large litter boxes for the cats; however, two male cats urinated on a pile of clothes.  The cat urine was on the clothes for a day and a half, causing a foul odor.  Noncommissioned officers came to inspect SPC M’s quarters, noticed the odor, and left without further investigation or inspection.  
DISCUSSION
We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996) (citations omitted).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980); and Rule for Courts-Martial [hereinafter R.C.M.] 910(e)).  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, “the military judge must either resolve the apparent inconsistency or reject the guilty plea.”  Garcia, 44 M.J. at 498 (citing UCMJ art. 45(a) and R.C.M. 910(h)(2)); see also Davenport, 9 M.J. at 367.  Furthermore, when such inconsistent matters “reasonably raise[] the question of a defense . . . it [is] incumbent upon the military judge to make a more searching inquiry to determine the accused's position on the apparent inconsistency with his plea of guilty.”  United States v. Timmins, 21 U.S.C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972).  Our superior court, in United States v. Perron, 58 M.J. 78, 81-82 (C.A.A.F. 2003), reaffirmed the commitment of the military justice system to a careful, thorough providence inquiry stating:

The military justice system imposes even stricter standards on military judges with regards to guilty pleas than those imposed on federal civilian judges.  See United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (noting that Article 45(a), UCMJ, 10 U.S.C. § 845(a) (2002), requires military judges, unlike civilian judges, to resolve inconsistencies and defenses during the providence inquiry or “the guilty plea[] must be rejected”).  In United States v. Care, this Court imposed an affirmative duty on military judges, during providence inquiries, to conduct a detailed inquiry into the offenses charged, the accused’s understanding of the elements of each offense, the accused’s conduct, and the accused’s willingness to plead guilty.  18 [U.S.]C.M.A. at 541-42, 40 C.M.R. [at 253-54].

“Mere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  Outhier, 45 M.J. at 331 (citing United States v. Terry, 21 U.S.C.M.A. 442, 45 C.M.R. 216 (1972)).  

We hold that the record lacks sufficient evidence of appellant’s knowledge of his regulatory duty to limit the number of pets in the family quarters to two.
  Soldiers who temporarily reside in another soldier’s quarters have no reason to know or to research local regulations limiting the number of pets temporarily allowed in quarters.  Moreover, appellant did not indicate during the providence inquiry that he knew he had a regulatory duty to keep the government quarters in a sanitary state, other than a “respect” for SPC M and military housing in general.
The remainder of Charge VII and its Specification is factually improvident as well.  Appellant has a regulatory duty to care for his pet, to remove pet feces
 (particularly from floors in quarters
), and to ensure the absence of an “odoriferous or unsightly yard which has not been maintained for a considerable period of time.”
  However, there are insufficient facts in the providence inquiry to support a violation of the duty to maintain SPC M’s quarters in such sanitary conditions.  Appellant did not say anything during the providence inquiry about pet excrement on the quarter’s floor.  He did not describe, for instance, the size of the yard, the existence and/or duration of odor caused by the dog excrement in the yard, or how weather conditions affected the situation.  He did not indicate he was counseled or warned about the condition of SPC M’s quarters.  Appellant also did not discuss whether he performed any field duty during the twenty days he occupied SPC M’s quarters, or why he or his wife did not act more expeditiously to clean the clothing or yard.  The providence inquiry has an inadequate factual basis to meet the requirements of Care, Article 45(a), UCMJ, and R.C.M. 910(e).  See United States v. Jordan, 57 M.J. 236, 238-39 (C.A.A.F. 2002).  
DECISION

The finding of guilty of Charge VII and its Specification is set aside and Charge VII and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� U.S. Army Infantry Center Reg. 210-5, Installations:  Garrison Regulation [hereinafter USAIC Reg. 210-5], para. 6-9a (6 Aug. 1998), limits the number of pets permitted in family housing to two.  “Violations can result in pet owners losing pet ownership privileges while residing on this installation.  Repeat or serious violations may result in loss of government quarters.”  USAIC Reg. 210-5, para. 6-9c.





� U.S. Army Infantry Center Reg. 210-50, Installations:  Family Housing Management [hereinafter USAIC Reg. 210-50] (6 Mar. 1992), regulates quarter’s conditions. 





� United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).


� The providence inquiry must either establish the accused’s actual knowledge of the duty violated or that the accused “reasonably should have known of the duties.”   Manual for Courts-Martial, United States (2002 ed.) Part IV, para. 16c(3)(b).


  


� USAIC Reg. 210-5, para. 6-9b, states that owners of pets are responsible for pet feces, and that pets must be kept in sanitary conditions.





� USAIC Reg. 210-50, Section III, para. 3b(3)(b), prohibits floors from being stained or dirty with pet excrement.





� USAIC Reg. 210-50, Section III, para. 3b(3)(e).
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