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MEMORANDUM OPINION
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STOCKEL, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of larceny (six specifications), wrongful appropriation, and forgery (six specifications), in violation of Articles 121 and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 923 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for ten months, and reduction to Private E1.  The convening authority approved the adjudged sentence.  The case is before this court for review pursuant to Article 66, UCMJ.


After announcing the sentence, the military judge stated, “The court also recommends that the forfeitures that are otherwise forfeited be paid to the accused’s dependents for the maximum period authorized.”  See UCMJ art. 58b(b).  The staff judge advocate’s (SJA’s) recommendation (SJAR) to the convening authority failed to mention the military judge’s recommendation.  The trial defense counsel did not comment on this omission, but did include the military judge’s recommendation in appellant’s petition for clemency submitted in accordance with Rules for Courts-Martial [hereinafter R.C.M.] 1105 and 1106.  Although trial defense counsel noted the military judge’s recommendation, the SJA still failed to include the military judge’s recommendation in his addendum to the SJAR. 

The SJAR is required to include “[a] recommendation for clemency by the sentencing authority, made in conjunction with the announced sentence.”  R.C.M. 1106(d)(3)(B).  Failure to bring the military judge’s clemency recommendation to the attention of the convening authority was error.  United States v. Clear, 34 M.J. 129 (C.M.A. 1992).  It is not plain error, however, unless it is plain and obvious, and materially prejudicial to a substantial right of the accused.  See United States v. Lee, 50 M.J. 296, 298 (1999); United States v. Paz-Medina, 56 M.J. 501, 504 (Army Ct. Crim. App. 2001).

Applying United States v. Wheelus, 49 M.J. 283, 288 (1998), we find that there is no colorable showing of possible prejudice to appellant’s substantial rights concerning the approved sentence.  UCMJ art. 59(a).  In addition to trial defense counsel’s reference to the military judge’s recommendation in appellant’s clemency petition, she also included the recommendation in a “Request for Deferment of Forfeitures.”  We are satisfied, therefore, that the convening authority was aware of the military judge’s recommendation when he took action on appellant’s case, and a statement of the recommendation in the SJAR would not have affected the sentence as approved by the convening authority.  Furthermore, appellant has not alleged prejudice to this court, nor did trial defense counsel note the omission as an error in the clemency petition.  Under the facts of this case, we have no difficulty finding that appellant’s substantial rights were not materially prejudiced by the omission.  

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms the sentence.

Senior Judge CHAPMAN and Judge CLEVENGER concur.
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