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MEMORANDUM OPINION

-----------------------------------------
MERCK, Judge:


A military judge, sitting as a general court-martial, convicted the appellant on his pleas of guilty, of absence without leave, disobeying a lawful order, possession of cocaine, and assault consummated by a battery, in violation of Articles 86, 92, 112(a), and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, 912a, and 928 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, confinement for ten (10) months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the sentence as adjudged and gave the appellant seventy-nine (79) days’ credit( against the sentence to confinement.


The case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the appellant’s assignment of error, the matter personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We have determined that neither the appellant’s assignment of error nor his Grostefon assertion entitles him to any relief.  


Although not raised on appeal, under the facts of this case, we find that the military judge erred by accepting the appellant’s plea of guilty to Charge I and its Specification, which alleged that between 1 January 1997 and 27 October 1997 at or near Fort Bragg, North Carolina, the appellant “on divers occasions wrongfully possess[ed] a quantity of cocaine.”  The record establishes only that the appellant possessed cocaine on one occasion in August 1997.  We will grant appropriate relief.


During the providence inquiry conducted by the military judge pursuant to United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969), the appellant testified under oath and via a stipulation of fact to the circumstances surrounding this offense.  During August 1997, the appellant obtained a small quantity of cocaine from his girlfriend, showed it to a friend in the barracks, and returned the cocaine to his girlfriend about thirty minutes later.  This uncontroverted evidence establishes that the appellant possessed cocaine between 1 January 1997 and 1 October 1997, but not on more than one occasion.


Before a guilty plea can be affirmed by this court, we must be satisfied that the military judge conducted a searching and detailed inquiry of the appellant to establish a sufficient basis for that plea.  United States v. Faircloth, 45 M.J. 172 (1996); United States v. Garcia, 44 M.J. 496 (1996)(holding that once the trial judge has accepted a plea as provident and entered findings, the plea should not be overturned on appeal unless the record shows “a substantial conflict between the plea and accused’s statements or other evidence of record.”).  An accused’s willingness to admit guilt cannot make an otherwise defective plea provident.  United States v. Watkins, 32 M.J. 527 (A.C.M.R. 1990).


Accordingly, the court affirms only so much of the finding of guilty of the Specification of Charge I as follows:


In that Specialist Jeffery A. Walton, US Army, did, at or near Fort Bragg, North Carolina, during August 1997 wrongfully possess a quantity of cocaine, a controlled substance.

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the noted error, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Senior Judge CAIRNS and Judge KAPLAN concur:







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( The seventy-nine (79) days of confinement credit against the sentence to confinement includes four (4) days of Pierce credit to which the parties had stipulated at trial was appropriate.   See United States v. Pierce, 27 M.J. 367 (C.M.A. 1989).
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