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BOOTH, Judge:


Pursuant to his pleas, appellant was convicted of larceny and conduct unbecoming an officer and a gentleman, in violation of Articles 121 and 133, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 933 [hereinafter UCMJ].  A panel of officers sentenced appellant to a dismissal, confinement for six months, total forfeiture of all pay and allowances, and a reprimand.  The convening authority approved the adjudged sentence and reprimanded appellant.

BACKGROUND

Captain (CPT) Hawkins was the production control officer of an aviation company at Schofield Barracks, Hawaii.  Appellant’s duties included supervising maintenance service on aircraft at Wheeler Army Airfield.  In early 1997, he was directed to dispose of twelve OH-58 Helicopter airframes by transporting them from Wheeler to the Defense Reutilization and Material Office (DRMO) at Pearl Harbor where the airframes were to be turned into scrap metal.


Captain Hawkins, an experienced pilot and mechanic, decided to steal an OH-58 airframe and the parts required to restore a helicopter for his personal use.  From 1 - 19 June 1997, after duty hours, CPT Hawkins stole numerous OH-58 helicopter parts from the aircraft hanger at his unit and stored them at Dillingham Airfield.


Appellant then schemed to steal one of the remaining airframes from the unit hanger.  He directed a subordinate to put the number of the airframe on an old turn-in document in order to make it appear as though that airframe had already been sent to the DRMO.  He then presented that document to his unit property officer in order to have the airframe taken off the unit’s property book.

In June 1997, CPT Hawkins told Sergeant (SGT) Breslin and SGT Richter to “scout the route” to Dillingham Airfield because he wanted to make sure that the truck hauling the large airframe would be able to make it under all the bridges and wires.  When SGT Breslin asked CPT Hawkins whether taking the airframe to Dillingham was illegal, CPT Hawkins replied that it might be.  Despite his reservations, SGT Breslin complied with CPT Hawkins’ order.  A few days later, SGT Breslin expressed additional reservations to CPT Hawkins about taking the airframe to Dillingham.  Captain Hawkins then went to his office and arranged to send the airframe to the DRMO.  Afterwards, SGT Breslin informed the local CID about CPT Hawkins’ scheme.  When another officer told CPT Hawkins of SGT Breslin’s action, CPT Hawkins went to Dillingham and brought the stolen helicopter parts back to his unit.

Appellant was originally charged with attempted theft of the airframe, in violation of Article 80, UCMJ (Charge I and its Specification); larceny of the helicopter parts, in violation of Article 121, UCMJ (Charge II and its Specification); conduct unbecoming an officer by stealing the helicopter parts, in violation of Article 133, UCMJ (Charge III, Specification 1); and conduct unbecoming an officer by attempting to steal the airframe (Charge III, Specification 2).  At trial, appellant made a multiplicity motion with respect to the substantive larceny and attempted larceny charges and the mirrored Article 133, UCMJ, charges.  In response, the trial counsel proposed to prosecute appellant on the Article 121, UCMJ, charge and the Article 133, UCMJ, charge involving the attempted theft of the airframe.  Appellant agreed.  The military judge dismissed the Article 80, UCMJ, charge and the Article 133, UCMJ, charge involving the theft of the helicopter parts.

VOLUNTARY ABANDONMENT

On appeal, appellant contends first that his plea to the attempted larceny charge was improvident because his responses to the military judge’s inquiry showed that he voluntarily abandoned his plan to steal the airframe.  We disagree.

During the providence inquiry into the attempted theft charge, the military judge asked appellant what caused him to change his mind about stealing the airframe.  Appellant replied that SGT Breslin’s reservations “made me realize that loading that helicopter on a truck and taking it to the north shore was stupid.”  Appellant explained that his plan had become “too complex” because it would “involve the truck, the driver, the people at Dillingham, the—it was what started out to seem very simple, was turning out to be very complicated.” 

After discovering that the defense counsel had not discussed the defense of voluntary abandonment with appellant, the military judge advised appellant that voluntary abandonment is a defense to an attempted crime if a person:

Voluntarily and completely abandoned the intended crime, solely because of the person’s own sense that it was wrong, prior to the completion of the crime.  Voluntary abandonment defense is not allowed if the abandonment results in whole or in part from other reasons.  For example, the person feared detection or apprehension and decided to wait a better opportunity for success when [sic] is unable to complete the crime or encountered unanticipated difficulties or unexpected resistance.

The military judge asked appellant again to explain why he changed his mind about stealing the airframe.  Appellant again explained that his scheme had become too complex and that SGT Breslin had raised legal reservations about the scheme.

A military judge should not accept a guilty plea if the accused asserts “matter inconsistent with” that plea.  UCMJ art. 45.  On appeal, a plea of guilty should be set aside only if matter in the record creates “substantial conflict” with the guilty plea.  See, e.g., United States v. Peterson, 47 M.J. 231, 233 (1997)(quoting United States v. Garcia, 44 M.J. 496, 498 (1996)).  A statement raising an affirmative defense to a charged offense may constitute matter in substantial conflict with a guilty plea.  The full context of a providence inquiry must be considered before deciding on appeal that a substantial inconsistency with the guilty plea exists.  See United States v. Smauley, 42 M.J. 449, 450-452 (1995).

The voluntary abandonment defense is expressly limited to the situation in which the accused abandons a crime only because he recognizes that his conduct is wrong.  See Manual for Courts-Martial, United States, (1995 edition), Part IV, para. 4c(4); see also United States v. Byrd, 24 M.J. 286, 290-293 (C.M.A. 1987)(opinion of Everett, C.J).
  If the accused is even partly motivated by practical or other non-moral concerns, the defense is unavailable to him.  In this case, appellant’s statement that he abandoned the crime because of external difficulties, not because he realized that his conduct was wrong, did not set up a matter inconsistent with his plea.  See United States v. Rios, 33 M.J. 436, 440-441 (C.M.A. 1991).

PREEMPTION

Appellant also contends that the Article 133, UCMJ, conviction should be set aside because it is “preempted” by Article 80, UCMJ, which punishes attempted larcenies.  We reject the claim.

A party may not urge reversal on appeal based on an error that he invited below.  See, e.g., United States v. Eggen, ___ M.J. ___ (July 30, 1999); United States v. Raya, 45 M.J. 251 (1996).  Application of the “invited error” doctrine is particularly warranted here.  At trial, appellant’s position was that he could be prosecuted under Article 133, UCMJ, but not under Article 80, UCMJ.  On appeal, having obtained dismissal of the Article 80, UCMJ, charge, appellant has reversed himself and now argues that he should have been prosecuted under Article 80, UCMJ, not Article 133, UCMJ.  In short, if we were to rule in appellant’s favor and grant his requested remedy, no attempted larceny charge would be left.  We will not grant appellant that undeserved windfall.

 In any event, appellant is not entitled to any relief.  We recently held that an officer may be convicted under both Articles 121 and 133, UCMJ, for shoplifting.  See United States v. Frelix-Vann, ARMY 9701014 (Army Ct. Crim. App. 9 Apr. 1999)(unpub.); cf. United States v. Cherukuri, ARMY 9601824 (Army Ct. Crim. App. 28 Dec. 1998)(unpub.), petition for review granted, ___ M.J. ___ (Aug. 16 1999).  Our holding that a defendant may be convicted under Article 133, UCMJ, and a substantive Article for the same offense necessarily implies that a prosecution under Article 133, UCMJ, for an offense is not “preempted” by a substantive Article for the same offense.

We have considered the matters raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The findings of guilty and the sentence are affirmed.

Senior Judge SQUIRES and Judge MERCK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� In addition, if the accused has caused substantial harm to the victim before he undergoes a change of heart, the voluntary abandonment defense may be unavailable to him.  See Smauley, 42 M.J. at 451-452.
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